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Before: ADMINISTRATIVE LAW JUDGE JOHN H FRYE, III 

D~ECISION ANIj ORDER 

INTRODUCTION 

This matter arose out of an inspection conducted by CSHO Ralph Gumpert at 

General Dynamics’ Quonset Point, Rhode Island, facility in the winter and spring of 1987. 

The inspection was instituted in response to an employee complaint respecting access to 



General Dyn amics’ injury-illness log . In the course of . his inspection, Mr . Gumpert reviewed 

General Dynamics’ summaries of injuries and illnesses for 1985 and 1986 and noticed that 
%i 

the number of recorded lost-workday injuries and number of recorded lost workdays were 

identical, an anomaly reflecting a single day lost for all injuries and illnesses involving any 

lost time. As a result, OSHA’s Area Director for Rhode Island directed Mr. Gumpert to 

review General Dynamics’ records of occupational injuries and occupational illnesses for 

those years in order to ascertain whether General Dynamics was in fact recording injuries 

and illnesses pursuant to the requirements of 29 C.F.R. Part 1904. This review focussed 

principally on General Dynamics’ Log and Summary of Occupational Injuries and Illnesses, 

OSHA Form 200. 

As a result of this inspection, OSHA issued two citations to Respondent. Citation 1 

was characterized as wil .1 ful. Item 1 of that citation alleged that General Dynamics had 

failed to record 121 separate injuries and illnesses in contravention of 29 C.F.R. 5 1904.2(a). 

Item 2 alleged that General Dynamics failed to prepare a supplementary report of 53 

injuries and illnesses in contravention of 29 C.F.R. 3 1904.4. The Secretary proposed a total 

penalty of $615,000. Citation 2 alleged an other-than-serious violation of 29 C.F.R. 6 

1904.2(a) on account of certain omissions from OSHA Form 200. The Secretary proposed 

no penalty. 

A 22-day hearing was held before Judge David J. Knight from June through 

September, 1989. Following the hearing, Judge Knight issued a decision in which he 

dismissed the citations because they had not been filed within the six-month period provided 

by 0 9(c) of the Occupational Safety and Health Act of 1970, 29 U.S.C. 83 651-678, as 



amended (Act). This decision was reversed by the Commission and the case remanded for 

the issuance of a decision on the merits of the citations. 
‘L, 

Because Judge Knight was no longer available, the case was assigned to me. I held 

a conference of counsel in April, 1993, in which the Secretary and General Dynamics 

participated and subsequently permitted these parties to comment in writing on the effect 

of the Commission’s decision in Secretary v. Caterpillar, 1w.l I have considered these 

arguments as well as the briefs which were filed at the conclusion of the hearing in reaching 

this decision. In this decision, I affirm both citations as other-than-serious and impose total 

penalties of $47,450. In reaching this decision, I have not, as urged by General Dynamics, 

reviewed certain of Judge Knight’s rulings, but have accepted them as the law of the case. 

RESPONDENT’S RECORDKEEPING SYSTEM 

The Secretary outlined General Dynamics’ record keeping process that was in 

existence in 1985 and 1986 as follows. Except as noted below, General Dynamics does not 

take issue with the Secretary’s account. 

Using a random number table and General Dynamics’ lists of current and severed 

employees, CSHO Gumpert selected the files of 99 employees to review.2 He reviewed 

these files and compared them to the employer’s injury-illness logs and work calendars for 

‘15 OSHC 2153 (Rev. Corn. 1993). 

%r. 230-232. The CSHO also reviewed the files of some ten employees whose names were provided to him 
by the United Shipbuilding Crafts (USC), which was engaged in labor organizing and unionization attempts 
at Quonset, as examples of alleged misrecording. Mr. Gumpert did not seek access to employees’ personal 
medical records, which could have contained information related to nonoccupational medical matters. Instead 
Mr. Gumpert limited his review to records which were generated by the Respondent’s dispensary, to which 
employees reported when injured or ill. These were kept in the Respondent’s workers compensation office 
and concerned work-related matters only. Tr. 232233. 



1985 and 1986. Mr. Gumpert had numerous interviews with Mr. Gerald Preler, General 

Dynamics’ recordkeeping supervisor, and his subordinates, Karen Roman0 and Betty Cave.3 
%. 

As a result of this interview process Mr. Gumpert became familiar with General Dynamics’ 

flow of information respecting injuries and illnesses and learned how and why log entries 

were and were not made.4 

Employees with work related injuries or illnesses reported to the medical dispensary.’ 

The medical personnel at the dispensary wrote the medical reports and hospital visit reports, 

indicating what the employees or outside care providers had told them and the diagnosis of 

Dr. McKee, the dispensary director! 

These reports went first to Karen Romano, the workers compensation clerk, and then 

to Betty Cave, Mr. Preler’s secretary, who maintained the OSHA 200 log.’ Ms. Roman0 

separated the reports into three piles: (1) a lost workdays pile; (2) a medical only pile; and 

3Ms. Roman0 kept the workers compensation records and Ms. Gave was Mr. Preler’s secretary and actually 
entered data into the logs. Mr. Gumpert also interviewed the employees and their foremen, as well as Dr. 
McKee, the Respondent’s dispensary director, and the dispensary nurses. 

4See Tr. 102-220, 1920-1933. The Secretary detailed Respondent’s specific alleged errors and omissions in 
OSHA Form 200 in Appendix 3 to his post-trial brief. 

5Tr. 142. 

6Tr. 190, 2371-72. The medical reports were made respecting initial visits or treatment and hospital visit 
reports were made respecting follow-up visits or treatment. The dispensary also generated medical reports 
and hospital visit reports respecting employees whose first contact with a health care provider may have 
occurred outside Quonset, e.g., an employee who initially went to a hospital emergency room or who saw an 
“outside” doctor. 

‘Tr. 117-121, 150. Neither Ms. Gave nor Ms. Roman0 had received training in OSHA recordkeeping 
requirements prior to December 1986. Tr. 116, 129. 



(3) a first aid pile? These groupings were done for worker’s compensation purposes. She 

sent these piles to Ms. Cave. 

Ms. Cave disregarded the first aid cases and did not record them. Mr. Gumpert 

found that the first aid pile included restricted work and medical treatment cases.g General 

Dynamics points out that, because Ms. Cave assumed that this pile contained only first aid 

cases which were not recordable, she made no affirmative decision not to record those cases 

which should have been recorded. General Dynamics further points out that this error in 

the system was revealed by an internal audit in November and corrected one month later 

in December, 1986.” 

Ms. Cave took the medical only pile and segregated those cases she believed were 

recordable. She excluded entire categories of recordable cases such as flashbums. If Ms. 

Cave believed a matter was recordable she forwarded it to Mr. Preler, who would determine 

whether it was to be recorded. Those matters that Mr. Preler deemed recordable were 

investigated by the safety department.” Mr. Preler was both the safety chief and the 

recordkeeping supervisor, and was, according to the Secretary, evaluated on the basis of his 

%& Roman0 generated a form LS-202 when an employee was to be out of work and a compensation claim 
was expected. Tr. 23722373. A form LS-202A was generated when a bill was expected to be received from 
an outside vendor. Tr. 2373. If the injury was not expected to result in a lost time claim or a vendor bill, no 
form was made out. Tr. 23742375. The LS-202s constituted the lost work time pile, the LS-202As constituted 
the medical only pile, and the medical reports without an accompanying LS-202 or LS-202A constituted the 
first aid pile. Tr. 2375. 

vr. 124-126, 127-128, 146-147, 151. 

%espondent’s p y re 1 brief, pp.lS-19. 

“Tr. 152-155. 



ability to keep the injury rate 10w.l~ The Secretary sees an inherent conflict between this 

goal and the requirement to record all injuries and illnesses according to the BLS guidelines, 
T&. 

although General Dynamics believes that there was no significant conflict.13 

The lost workdays pile went from Ms. Roman0 directly to Mr. Preler, who alone 

determined what should be recorded.14 Even where subsequent information made it clear 

that an unrecorded incident was in fact recordable, e.g., notification that an employee who 

had been out of work due to injury was returning to work, the log was not corrected? 

Cases involving restricted work activities were recorded if they involved prior lost days. 

However, cases involving only restricted work days were not recorded? In addition,* 

General Dynamics stopped counting lost workdays after approximately ninety, reducing the 

severity index used by the Department of Labor to evaluate workplace safety.” This 

practice, coupled with the nonrecording of restricted work cases, lowered General Dynamics’ 

lost workday incidence rate (lost workdays per 100 employees).18 

l&e Exhibits C-20 and C-21. 

l&e Respondent’s rep y 1 brief, pp. 24-25. 

‘?r. 156-157. 

15Tr. 194-l%, 203-204, 211. 

‘6Tr 156162 168 Ex. C-8 December 28,19&j, General Dynamics interoffice memorandum which notes this 
defect in Resbndent’s sysiem. 

“Tr. M-168. 

‘8Tr . 168-169. The lo st workday incidence rate (LWDI) is 

[t]he number of . . . lost workdays related to a common exposure base of 100 fulI-time workers. 
** * The rate is calculated as: 

N/EH X 200,000 
where: 

(continued...) 



General Dynamics also lacked a mechanism for recording second visits to the 

dispensary for the same injury. These could, depending on the treatment 
‘t,. 

rendered or 

restrictions placed on the employee at that visit, remove the case from the first-aid category 

and make it recordable.1g 

As noted, supra, General Dynamics did not record flashbums even if prescriptions 

were written for them ? Flashbums are generally treated as illnesses under the Part 1904 

and the BLS requirements published in 1978 and in 1986 and as such are recordable. 

Prescription of more than one dose of a drug constitutes recordable medical treatment. Dr. 

McKee acknowledged that the ophthalmologic drugs routinely used to treat flashbums and 

other eye-related matters were indeed prescription drugs.21 

18(...continued) 
N - - number of lost workdays 

EH = total hours worked by all employees 
during calendar year 

200,ooo = base for 100 full-time equivalent workers (working 
40 hours per week, 50 weeks per year). 

Recordkeeping Guidelines for Occupational Injuries and Illnesses, Ex C-4, p. 59. 

‘%=. 176-177. 

2orr. 179-185. 

21Tr. 185-186, 191. 
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FAII+URE TO PROPERLY RECORD THE INJURIES AND ILLNESSES SET OUT IN 
CITAbION 1, ITEM 1. 

In his complaint as amended at the hearing, the Secretary alleged that General 

Dynamics failed to record 118 injuries or illnesses. General Dynamics maintains that the 

Secretary failed to introduce evidence z which demonstrated that these illnesses and injuries 

were required to be recorded under the Act, the Regulations set forth at 29 C.F.R. Part 

1904, or the BLS Guidelines? 

The Secretary’s position with respect to the specific injuries and illnesses which should 

have been, but were not, recorded is set out in Appendix 3 to his Brief. General Dynamics 

has not addressed the evidence supporting each specific shortcoming set out in Appendix 

3, but has attacked the record supporting the Secretary’s position in more general terms? 

Consequently, I have adopted that portion of Appendix 3 which sets forth these errors and 

omissions as findings of fact. It is attached to this Decision as Appendix A. 

General Dynamics maintains that, to be recordable, the occupational injury or illness 

must be one where recording is mandated by the Act based upon certain resultant effects 

or necessary treatment. General Dynamics maintains that the Secretary has failed to adduce 

22Respondent notes that its objections to the introduction of testimony and exhibits at the hearing on various 
grounds, including hearsay, the medical access order, and the provisions of the LHWCA, were overruled. It 
again raises and preserves these objections and its exceptions to the rulings. However, I have not reexamined 
those rulings. 

%s set forth at pages 29 to 39 of its Initial Brief, and in Section 7 of its reply brief, Respondent maintains 
that the BLS Guidelines are not enforceable as a matter of law. However, nowhere in its brie& does 
Respondent indicate that the Secretary’s application of the BLS Guidelines to it has resulted in injury to its 
interests. In fact, in attacking the Secretary’s treatment of flashbums as illnesses rather than injuries, 
Respondent draws support from the Guidelines. Consequently, it is not necessary to address this argument. 

%ee Respondent’s reply brief at pp. 5-17. 
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the’ proof necessary to demonstrate recordability? General Dynamics’ positions are 

discussed below. 

Lost Workdays. The Secretary appears to assert that 26 of the 118 failures to record 

involved lost work days? General Dynamics notes that 29 C.F.R. 5 1904.12 states that an 

occupational injury is recordable if the injury results in a lost workday. However, General 

Dynamics, pointing to 60 8 and 24, 1 

when defining what is recordable. 

urges that the Act makes no mention of lost workdays 

Thus, according to Respondent, the regulation exceeds 

the scope of the statute and any alleged failure to record based upon lost workdays must be 

vacated. 

General Dynamics goes on to urge that, even if the regulations do not exceed statutory 

authority, neither the Act nor the regulations in Part 1904 call for the number of lost 

workdays to be recorded. Therefore, General Dynamics believes that it complied fully with 

the Act and the regulations by recording an incident which resulted in lost workdays or 

restricted work activity, even if the precise number of days was erroneously noted, and that 

WaRespondent n otes that the Secretary has categorized violations by types of injuries, such as sprains or burns. 
Respondent, pointing to the Act and 29 CFR Part 1904, maintains that this categorization has little or nothing 
to do with the reasons various illnesses or injuries are recordable. In Respondent’s view, those reasons devolve 
into the following categories, each of which may apply to injuries in more than one of the Secretary’s 
categories. 

1 . Injuries which gave rise to: 
a. lost workdays; 
b . restricted work activity; or 
c. medical treatment predicated upon (i) prescription drugs, (ii) stitches, (iii) 

application of steristrips, (iv) return visits, or (v) foreign bodies embedded in an eye. 
2 . Illnesses, such as flashburns. 

%ese are enumerated in Appendix A as: kl.c, h, j, k, n, p, r, s, and t; B.l.a, b, and f; C. La, b, e, and j; 
D.1.b; E.1.a; F.1.e; G.l.a, b, and c; 1.l.a; K.l.e, i, and j. 



any alleged violation based on the failure to record accurately the number of lost workdays 

must be vacated. 
?& 

General Dynamics’ position must be judged against the statutory authorization given the 

Secretary to collect data. As the Secretary points out, 27 Congress enacted the Act in 

response to millions of workplace accidents and occupational illnesses which it found 

excessively costly, both in terms of dollars and human suffering? The Act’s stated purpose 

is to provide “so far as possible every working man and woman in the nation safe and 

healthful working conditions.“B 

Congress recognized a fundamental obstacle to accomplishment of its purposes was 

the lack of full and accurate data regarding occupational injuries and illnesses. Congress 

specifically rejected the notion that recordkeeping should be limited only to matters relating 

to enforcing standards. Although the House had attempted to limit the recordkeeping 

provisions of the Act solely to matters of ensuring compliance with standards, in conference 

it receded and agreed to the Senate bill, which authorized the Secretary to prescribe rules 

to develop information regarding the causes and prevention of occupational accidents and 

illnesses. 

Recognizing that the line between occupational and nonoccupational disorders may 

be difficult to define, Congress adopted a policy of over inclusion, rather than under 

inclusion, and mandated a broad statistical reporting program, encompassing 

27See Secretary’s brief, pp. 1143. 

BAtIas Co. Roojikg v. 430 U.S. OSHRC, 442, 444445 (1977). 

2gW7airZpl Corp. v. Marshall, 455 U.S. 1, 12 (1980). 
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all - 
work, illnesses and injuries which shall include all disabling, serious, or 

r, i 
significant injuries and illnesses, whether or not involving loss of time from 
work, other than minor injuries requiring only first aid treatment and which 
do not involve medical treatment, loss of consciousness, restriction of work or 
motion, or transfer to another job? 

Congress provided the Secretary with the rulemaking authority to support the program, 

authorizing regulations necessary or appropriate for both enforcement of the Act and for 

developing data on causes and prevention of occupational injuries and illnesses. Specifically, 

Congress mandated regulations requiring accurate records and periodic reports on all 

work-related deaths. iniuries, and illnesses.31 
/ d  

Viewed in this light, General Dynamics’ argument must fail. Clearly, the 

granted the Secretary is broad enough to permit the collection of Congressional mandate 

statistics on lost workdays. To read the Act as General Dynamics does would significantly 

impair the Secretary’s ability to “develop and maintain an effective program of collection, 

compilation, and analysis of occupational safety and health statistics.“32 

General Dynamics also cites the BLS Guidelines, asserting that they do not mention 

the number of days lost as a result of an injury. However, the guidelines clearly indicate that 

the number of days lost are to be recorded and give instructions on how to compute the 

number.33 

%ection 24(a) of the Act, 29 U.S.C. $ 673(a). 

31Section 8(c)(2) of the Act, 29 U.S.C. s57(C)(2). 

3%ction 24(a) of the Act, 29 U.S.C. 0 673(a). 

33Guidelines of 1978, pp. 14-16 (Exhibit C-3); Guidelines of 1986, pp. 47-52 (Exhibit C-4). 
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Restricted Work Activitv. Both the Act and the Regulations require recording an injury 

which has resulted in restriction of work .% ‘9 The Secretary appears to assert that 35 of the 

118 failures to record involved restricted work activity.35 

Respondent, pointing out that neither the Act nor the regulations define the term 

“restriction of work,” maintains that to show a restriction of work, the Secretary must 

demonstrate that all or some part of that employee’s normal job could not be performed 

because of the injury. General Dynamics believes that it is insufficient for the Secretary to 

rely on generalizations such as, for example, that -welders must climb ladders or crawl into 

tanks. General Dynamics urges that the Secretary must show that each injured employee 

normally engages in the specific activity restricted? 

General Dynamics notes that in most cases, the Secretary failed to establish the specific job 

duties of the injured employees. Because it has thousands of employees, General Dynamics 

points out that the activity engaged in and location of the accident does not necessarily 

reflect the employee’s normal job assignment. 

%ection 8(c)(2) of the Act, 29 U.S.C. 0 657(c)(2); 29 C.F.R. 0 1904.12(c)(3). 

35These are enumerated in Appendix A as: A l.a, b, d, e, f, i, 1, m, p, q, r, and s; C. l.c, d, g, i, and j; D. 1.a and 
c; F.1.b and h; G.1.a and c; H.1.a; 1.1. a; J.l.c, i, t, ee, hh, ii, and nn; K.1.d and q; and L.1.a. 

%Likewise, in Respondent’s view, a claim that the Company did not present contrary facts during the 
investigation is not satisfactory to support Complainant’s burden at the hearing, and the fact that an injury 
occurred while an individual happened to be performing an activity does not mean that the employee normally 
performed that activity. Respondent recognizes that on a few occasions, CSHO Gumpert testified that he 
spoke with an employee or a supervisor regarding the normal duties of a particular injured employee. 
However, Respondent asserts that Gumpert produced no documentary evidence of any such conversation, even 
those with Gerald Preler, Respondent’s Safety Supervisor. Respondent believes that it strains credibility to 
believe that Mr. Gumpert could specifically recall statements made more than one and one-half years prior 
to his testimony. 
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General Dynamics’ argument in this respect proves too much. It is precisely because 

General Dynamics has thousands of employees that it is appropriate to place the burden on 
%s% 

it to show that the restriction in question did not affect the employees normal work 

duties. 37 In most instances, General Dynamics originally classified the injury as work 

related and imposed the restrictions. General Dynamics is uniquely in a position to know 

whether the restrictions will affect an employee’s ability to carry out his or her duties. 

In these circumstances, to place the burden on the Secretary to show that each 

restriction had the requisite effect would defeat the Congressional purpose to gather full and 

accurate data regarding occupational injuries and illnesses. The Secretary met his burden 

by showing that the injury or illness was work related and resulted in restrictions being 

placed on the employee’s activities. The burden then properly falls to the employer to show 

that the restrictions did not affect the employee’s 

in order to justify not recording it. 

Medical Treatment. Section 1904.12 of the 

performance of his or her regular duties 

regulations includes those occupational 

injuries and illnesses which require medical treatment in the class of those which must be 

recorded: 

0 C “Recordable occupational injuries or illnesses” are any occupational 
injuries or illnesses which result in: 

*** 

(3) Nonfatal cases without lost workdays which . . . require medical 
treatment (other than first aid) . . . . 

37Appendix A reflects that each restriction has a rational relation to the duties which one would expect an 
employee in that job classification to perform, and that Mr. Gumpert accepted Respondent’s representative’s 
indications to the contrary when given. 
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Section 1904.12(d) defines “medical treatment” as “treatment administered by a 

physician or by registered professional personnel” other than first aid. Section 1904.12(e) 
‘%& 

defines “first aid” as “any one-time treatment . . . of minor scratches, cuts, bums, splinters, 

and so forth which do not ordinarily require medical care.” The Secretary appears to assert 

that 49 of the 118 failures to record involved the rendering of medical care for injuries? 

General Dynamics asserts that; on its face, the definition of medical treatment is too 

vague and the regulations are therefore unenforceable. However, General Dynamics has 

not made any attempt to show how the alleged vagueness may have impaired its efforts to 

comply with the regulations. Facially, the regulations provide an intelligible and workable 

definition. General Dynamics’ position in this regard is rejected. 

General Dynamics’ principal defense focusses on the proposition that to be 

recordable because 

treatment. General 

particular treatment 
a 

General 

they require 

Dynamics points out that 5 1904.12(c)(3) states that injuries are recordable if 

medical treatment. Thus, General Dynamics argues that the mere fact that 

medical treatment was rendered, an injury must have required that 

Dynamics maintains that the Secretary has not demonstrated that any 

rendered to a worker was medically required.3g 

medical treatment may have been rendered in the form of such things as prescription drugs, 

stitches, or steristrips does not necessarily prove the existence of a recordable injury. It is 

General Dynamics’ position that the Secretary also must prove that the specific occupational 

%ese are enumerated in Appendix A as: k1.g; B.l.c, d, and e; C.1.f; E.1.b; F.l.a, c, d, and g; and J.l.a, b, 
c, 4 e, f, g, h, j, k, 1, m, n, 0, p, q, r, s, u, v, w x, y, z, =, bb; a, dd, ff, gg, ii, jj, kk, 11, mm, 00, pp, qq, and ff. 

3gSee Respondent’s reply brief, pp. 10-14. 
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injury was one which required the medical treatment rendered. General Dynamics would 

have the Secretary prove, for instance, that a prescription was medically required rather than 
%G 

administered for prevention, peace of mind, or relief of discomfort? General Dynamics 

asserts that the Secretary has failed to prove that any particular treatment was medically 

required treatment. 

General Dynamics draws too fine a line. While the regulations issued by the 

Secretary define recordable injuries in terms of whether medical treatment was required, the 

fact that the treatment was thought necessary by .medical personnel satisfies that 

requirement. To require the Secretary to offer independent proof that treatment prescribed 

by medical personnel was in fact medically required, rather than prescribed to satisfy some 

non-medical need, would defeat the purpose of the Act to provide for an effective statistical 

program.41 General Dynamics’ position in this regard is rejected. 

‘%espondent claims to find support for this position in the. Guidelines, which state that the use of 
prescription medications is almost always recordable. Ex. C-4, p. 43. In Respondent’s view, that can only 
mean that the use of prescription medication is recordable only when medically required. 

41While it may be argued that treatment rendered for prevention, peace of mind, or the relief of discomfort 
might not always be medically required, these all appear to be legitimate goals of medical treatment. The 
Hippocratic oath provides in part: 

I will prescribe regimen for the good of my patients according to my ability and judgement 
and never do harm to anyone. ’ 

St&man’s Medical Dictionary, p.647 (23d Ed. 1976). Moreover, the oath, which is required of physicians about 
to enter into practice, appears to provide assurance that unnecessary treatment will be avoided in that it 
requires the physician to do no harm. 
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- Iniurv v. Illness. Section 8(c) of the Act42 requires employers to keep records of 

work-related illnesses. The Secretary appears to assert that 19 of the 118 failures to record 
$-& 

involved occupational illnesses.43 

General Dynamics points out that neither the Act nor the Regulations define an 

“injury” or an “illness,” but that the 1986 Guidelines define these terms as follows: 

Injuries are caused by instantaneous events in the work environment. Cases 
resulting from anything other than instantaneous events are considered 
illnesses. This concept of illnesses includes acute illnesses which result from 
exposures of relatively short duration. 

*‘* * 

Occupational injwy is any injury such as a cut, fracture, sprain, amputation, 
etc. which results from a work accident or from an exposure involving a single 
incident in the work environment. 

*** 

Occupational illness of an employee is any abnormal condition or disorder, 
other than one resulting from an occupational injury, caused by exposure to 
environmental factors associated with employment. It includes acute and 
chronic illnesses or diseases which may be caused by inhalation, absorption, 
ingestion; or direct contact.44 

General Dynamics maintains that the concept of instantaneous exposure has been 

applied by the Secretary in such a way as to yield bizarre results. General Dynamics cites, 

for example, the classification of an infection that results over time from a laceration as an 

4?29 U.S.C. 3 657(c). 

4%hese are 17 cases of flashburns and two miscellaneous illnesses described at K and LJ.b., d. of Appendix 
A, respectively. . 

44Exhibit C-4 at page 37. 

. 
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injtiry.45 In contrast, General Dynamics notes that the Secretary alleges in this case that 

a flashburn is an illness. General Dynamics states: 
-%ik 

Gumpert testified that all flashbums are illnesses because they are not 
instantaneous; that is, exposure may be for a few seconds. Complainant 
appears to take the ridiculous position that a few seconds is “prolonged 
exposure” and thus there is a recordable illness. Even the Guidelines do not 
support that position nor the proposition that all flashbums are recordable. 
The 1986 Guidelines state that the “basic determinant is the single-incident 
concept.” The 1986 Guidelines specifically define welding flashburns as 
“illnesses” -onZy if they “result from prolonged or repeated exposure to . . . 
welding flashes.” The incidents involved in the Complaint involve welding 
flashbums which resulted from a one time instantaneous exposure to a single 
welding flash. Tr. 2503.2507? 

General Dynamics misstates Mr. Gumpert’s testimony. Mr. Gumpert did not testify 

that all flashbums are illnesses. Nor did he testify that “the incidents involved in the 

Complaint involve welding flashbums which resulted from a one time instantaneous exposure 

to a single welding flash.” 

Q [By Mr. Lyons] So OSHA’s position, as you inspected, was that 
flashburns are an illness? 

A [Mr. Gumpert] Usually. There’s a possibility, if they’re using a 
very, very strong, plating cutting type of a plasma arc, that a millisecond 
exposure will cause an injury that is considered a flashbum. 

Q So then you’re saying that not all flashbums are illnesses? 

A There is a possibility that a very strong arc can instantaneously cause 
a flashbum at a certain distance. And I made sure that none of the cases 
were in the plate shop of flashbum. 

Q But even under your definition, the possibility exists for a flashbum to 
be an illness --- * * * --- and an injury? . 

45Zd., p. 37, Question/Answer D-l. 

46Respondent’s reply brief, p. 16. 
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*** 

=%* 
A It depends on the event. If it was a very, very strong arc, that I know 
from experience, exists at the Electric Boat-Shipyard, in the plate shop where 
they are cutting thick plates with a very, very -- a plasma torch that has a very 
intense beam of light emitting from it, then its possible that a flashbum there 
would be considered an injury.47 

On redirect, Mr. Gumpert reiterated this: 

BY MR. BASKIN: . 

Q Mr. Gumpert, let me draw your attention to flashbums. In your sumey, 
did you find any flashbums that were the result of plasma arc welding? 

*A NO . 

Q And what’s the latency or. manifestation period for flashbums caused 
by welding other than arc plasma welding? 

A For any flashbum, the minimum latency -- that means before you get 
any kind of symptoms from suffering from- a flash is half an hour, and it can 

- go up to twenty-four hours after the-event occurred. 
L  

*** 

JUDGE KNIGHT: And what is plasma*arc welding? . . . 

THE WITNESS: Its a method-- 

JUDGE KNIGHT: Is it [ionizing] or [nonionizing]? 

THE WrRmS: Its [nonionizing] radiation and its a very strong intense - 
- the intensity of the radiation from -- from the cutting is very strong, and it 
may be that the flashbum, as a result of. an exposure to such a high intensity 
UV source, could cause an instantaneous flashbum, but its -- that’s located in 
-- from what Gerry Preler tells me -- the Plate Shop, and none of the welding 
flashes that came up in my survey or in the targeted employees involved 
flashbums in that shop? - 

47Tr. 2507-09. 

48Tr. pp. 2753-56. 
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- Moreover, OSHA clearly informed -employers that it considers flashbums to be an 

mess. Instruction VI on OSHA Form 200 gives categories of occupational ihnesses and lists 
%* + 

typical examples under each category. Category ?e - “Disorders Due to Physical Agents 

(Other than Toxic Materials)” - includes as an example .“effects of nonionizing radiation 

(welding flash, ultraviolet rays, microwaves, sunbum).“‘?g . Mr. Gumpert reiterated this 

position in his direct testimony?0 

Thus General Dynamics’ position that the Secretary must prove that the examples of 

welding flashbum cited in this case resulted from prolonged and repeated exposure is not 

well taken. General Dynamics to the contrary notwithstanding, recording flashbums as 

illnesses is consistent with the definition of occupational illness and in full accord with the 

principles set forth in the BLS Guidelines. Moreover, the proposition that flashbums would 

most commonly result from prolonged or repeated exposure to a welding arc also accords 

with “... logic, common sense, and common usage of the English language.Y5’ < 

General Dynamics’ position that the Secretary must establish that flashbums are 

illnesses rather than injuries appears to be based in its entirety on testimony elicited from a 

Mr. Gumpert on cross that a flashbum could result from the striking of an arc in a period 

of one to two seconds. This is not sufficient to overcome the other testimony of Mr. 

Gumpert and the guidance furnished by OSHA. The. latter represents the agency’s 

considered conclusion that, in general, flashbums are to be regarded as resulting from 

4%xhibit C-4, p. 64. 

5@Ik . 154, 179, 182-83, 1732-33. 

“See Respondent’s reply brief, p. 16-17. 
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prolonged or repeated exposure to an environmental factor present in the workplace. In 

these circumstances, it is incumbent ‘on General Dynamics to offer more persuasive evidence 

that OSHA’s approach, as applied to it, was in error. However, -General Dynamics has 

furnished no citation to such evidence. Its objections are .overruled. 

ABSENCE OF A SUPPLEMENTARY RECORD FOR THE INJURIES AND 
ILLNESSES SET OUT CITATION 1, ITIZM 2. 

Citation 1, Item 2, charges a willful violation of 5 1904.4 in that 

A supplementary record for each occupational injury or illness, completed in 
detail as prescribed in the instructions accompanying the OSHA From No. 
101, was not available for inspection at the establishment within 6 working 
days after receiving information that a recordable case had occurred. 

Item 2 lists 53 specific instances when this occurred, one of which (No.’ 19) was vacated at 

the hearing.52 Mr. Gumpert testified that his examination of the 52 instances revealed that 

the required supplementary record was absent, and that, as a result; certain required 

information was not available. 53 Apparently 9 there is no allegation that the required 

information was totally missing from General Dynamics’ files, but rather that it was not . 

readily available on one piece of paper. 

General Dynamics\notes that the Secretary’s position is that all the information must 

be on the same form. General Dynamics takes the position that 5 1904.4 does not require 

%ee Tr. 1906, 1935. 
. 

1905-37. Mr. Gumpert identified five items of information which are required by Form 101 but were 
missing from the Respondent’s records. These are: 1. employer’s mailing address, 2. employee’s social security 
number, 3. name and address of treating physician, 4. whether the employee died, and 5. hospital’s name and 
address if the employee was hospitalized. Tr. 1912-14. Exhibit 17 is a compilation of the records which 
Respondent maintained with respect to these cases. Under Respondent’s recordkeeping system, the lack of 
a supplementary record resulted in the failure to make an entry on the Form 200 for these 52 injuries and . 
illnesses. Tr. 1927-33. 
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that the information be on the same form. General Dynamics points to the last sentence 

of 0 1904,4 which states in relevant part: 
;a, 

If no acceptable alternative record is maintained for other purposes, Form 
OSHA No. 101 shall be ‘used or the necessary information shall be othetise 
maintained. 

General Dynamics asserts that‘nothing states the information must be maintained on 1 

one form. However, it is evident from the whole of 0 1904.4 that one form is what is 

required. The first sentence requires each employer to have “... a supplementary record for 

each occupational injury or illness . ...” This clearly contemplates that there shall be one 

record pertaining to each recordable instance, not that the information may be scattered 

among several records. The remainder of 8 1904.4 deals with alternative forms for that one 

record. The language cited by General Dynamics simply provides the flexibility to use a 

blank piece of paper rather than a form. General Dynamics’ position is rejected. 

FAILURE TO PROPERLY MAINTAIN THE LOG AND - SUMMARY OF 
OCCUPATIONAL INJURIES AND ILLNESSES (OSHA FORM-200) - CITATION 2, 
ITEM1 s 

Citation 2, Item 1, alleges an other-than-serious violation of 0 i904.2(a), but proposes 

no penalty, based on a failure to: ’ 

1 0 record certain entries within the required six-day period; 

2 0 indicate the employer’s name and address on each page of the log; and 

3 . provide a file number for 45 entries.54 . 

54See Tr. 1938-43. 
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-&nerd Dynamics does not deny the existence of these shortcomings. However, it 

asserts that 0 1904.2 does not require the employer’s name and address on each page nor . 
%I 

does it require a file number for each entry. Thus General Dynamics-questions the validity \ 

of the obligation. 
. 

The requirements that the employer’s name and address be stated on each page and 

that a file number for each entry be provided.is stated in the Guidelines and constitutes a 

reasonable intemretation of 3 1904.2(a). General Dynamics’ position that these 
1 

requirements are not binding 

While General Dynamics 

is rejected. 

admits that certain Log entries were not made within the six- 

day period, it offers two excuses for its tardiness. The clerical employee responsible for 

making the entries was busy preparing the annual summary and was out sick. In addition, 

the department was busy with employee meetings throughout the facility and responding to 

an employee’s request for five years of logs. Further, snow storms had closed the facility. 

General Dynamics believes that this violation should be classified as de minimis? 

General Dynamics is correct that there is not “... a direct, immediate nexus between 

noncompliance and employee safety and health . ..” with respect to this Citation? 

Nevertheless, it is important that the violation be abated, particularly withrespect to bringing 

the entries up-to-date and providing file numbers. To. classify the violation as de minimis 

55Tr. 2355-56. See Respondent’s reply brief, pp.48-49. 

56Dunovan v. Daniel Constwtihn Company, hc., 692 F.2d 818,821, 10 OSHC 2188,219O (1st Cir. 1982). 
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would remove the obligation to abate. 57 For that reason, General’ Dynamics’ request to . 

classify Citation 2, Item 1, as de minimis is denied. 
-Ysr c 

ENFORCEABILITY OF THE RECORDKEEPING REGULATIONS 

General Dynamics maintains that the recordkeeping regulations set forth in 29 C.F.R. 

Part 1904 are unenforceable for both statutory and constitutional reasons. General 

Dynamics urges first, that the Secretary must prove that regulations prescribed by the 

Secretaries of Labor and Health, Education and Welfare (HEW)58 were violated, and 

second, that the regulations are too vague to pass Constitutional muster. 

Congress specifically addressed recordkeeping obligations in Section 8(c) of the Act. 

In 8 8(c)(l), c on gr ess authorized the Secretary to prescribe by regulation the records which 

employers would be required to keep, and in 0 8(c)(2) re q uired the Secretary to prescribe 

regulations requiring employers to maintain injury and illness records. Both of these 

provisions explicitly require the cooperation of the Secretary of HEW in the ‘formulation of 

the recordkeeping regulations. General Dynamics maintains that Congress clearly 

contemplated that the Secretary, with the assistance of the Secretary of HEW, would engage 

in a thoughtful process of rule making -- which allows public comment 

specific standards, but that the Secretary did not ‘do ~0.~’ General ‘. 

indicate in what specific respect the Secretary failed. to engage in 

-* in order to devise 

Dynamics does not 

a valid rulemaking 

57Secretary v. Super Excavatk, Inc., 15 OSHC 1313, 1315 (Rex Corn. 1991). 
i 

58No~ the Secretary of Health and Human Services. 

5gSee Respondent’s brief, pp. 2043. 
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proceeding. The Federal Register reflects that Part 1904 was promulgated over the 

signature of the Secretary of Labor after having been published for notice and commenP 

and, in the absence of evidence to the contrary, must be presumed to have been properly 

adopted. While that notice does not reflect whether the Secretary of HEW cooperated in 

the formulation of the regulations, the statutory direction that he do so is procedural and 

the possible failure of the Secretary to have followed that procedure does not invalidate the 

regulations? General Dynamics has failed to show that the regulations were not properly 

adopted; its argument is rejected. 

In a related argument, General Dynamics asserts that the regulations exceed OSHA’s 

statutory authority.62 Specifically, General Dynamics argues that the regulations create 

recordkeeping categories which are not found in the authorizing statute. The latter requires 

the reporting of deaths, illnesses, and injuries involving medical treatment, loss of 

consciousness, restriction of work or motion 

notes that the regulations create additional 

cases involving termination of employment, 

or transfer to another job. General Dynamics 

reporting categories: lost workday cases and 

neither of which was mentioned by Congress. 

In response, the Secretary correctly notes that the Act authorizes the Secretary of Labor 

to prescribe such rules and regulations “as he may deem necessary to carry out [his] 

responsibilities under this chapter.‘63 In addition to this general rulemaking delegation, 

%ee 36 Fed. Reg. 12612, July 2, 1971; Secretary’s reply brief, pp.15.16. 

%“.” Bmck v. Pierce County, 476 U.S. 253,258X16, 106 S. Ct. 1834, 1838-42 (1986). 

%ee Respondent’s brief, pp. 40-42. 

63Section 8(g)(2) of the Act, 29 U.S.C. 8 657(g)(2). 
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Congress specifically authorized the Secretary to require employers to maintain records for 

purposes of the Act. Each covered employer was required to make, keep and preserve, and 

make available records relating to activities under the Act prescribed by regulation “as 

necessary or appropriate for the enforcement of this chapter or for developing information 

regarding the causes and prevention of occupational accidents and illnesses.‘ti It is 

abundantly clear that Part 1904 does not exceed the authority granted the Secretary by 

Congress. General Dynamics’ argument is rejected. 

In General Dynamics’ view, the regulations in Part 1904 provide few, if any, standards 

for recordability beyond those given in the statute. The operative definitions found in 9 

1904.12 simply reiterate the statutory requirements that fatalities, illnesses, and certain 

injuries be recorded. General Dynamics believes that they add no useful specific directions. 

To support its position, General Dynamics relies on the so-called Miles 

Memorandum,65 a memorandum prepared by John B. Miles, Jr., Director of OSHA’s 

Office of Field Coordination, with responsibility for nationwide compliance with the Act? 

General Dynamics points out that the Miles Memorandum begins by stating that the 

regulations, by themselves, lack clear-cut definitions of terms such as medical treatment and 

first aid, which are critical to defining what is or what is not recordable under the Act. 

%kction 8(c)(l), 29 U.S.C. 5 657(c)(l). 

65Exhibit R-2. 

66Tr. 1213. 
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In General Dynamics’ view, the Secretary seeks to cure this ambiguity by relying on the 

Bureau of Labor Statistics (BLS) Recordkeeping Guidelines:’ General Dynamics attacks 
tii 

the guidelines on a number of grounds, including the proposition that they are not 

regulations promulgated in cooperation with the Secretary of HEW? _ 

The difficulty with General Dynamics’ position is that General Dynamics has not 

related it to any of the recordkeeping violations alleged by the Secretary. General Dynamics 

relies on the Miles Memorandum to support its vagueness argument. That Memorandum 

does point out several different ways in which the terms “occupational,” “medical . . 

treatment,” and “employer” may be interpreted. General Dynamics does not relate any of 

these differing interpretations to its problems in complying with the Act. Nor does General 

Dynamics make a showing that it adopted a reasonable interpretation which differs from the 

Secretary’s. Indeed, General Dynamics does not make any showing regarding its 

interpretation of the Act and regulation!’ Its arguments may be summarized as follows. 

With respect to lost workdays, #General Dynamics argues that the regulation exceeds 

the authority granted the Secretary by the Act and that, in any event, the Act and regulation 

require only that the fact that lost workdays were incurred be recorded, not the number of 

days actually lost. With respect to injuries resulting in-work restrictions, General Dynamics 
. 

argues that the Secretary must prove that each employee whose work was restricted 

67Exs. C-3 and C-4. 

68Respondent also attacks OSHA’s Form 200 on this ground. 

@The Secretary corr ectly points out that “[tlhere is nothing in the record of this proceeding which indicates, 
much less establishes, that the Respondent was at all legitimately confused about whether its Quonset facility 
was an establishment under 29 C.F.R. 1904.12(g)(l), whether its employees were its employees, or whether 
the categories of injuries and illnesses Respondent. failed to record were recordable, or whether days of 
restricted work or days out of work had to be recorded.” Secretary’s reply brief, pp. 1041. . 
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noma& was required to engage in the restricted activity. With respect to medical 

treatment, General Dynamics’ principal argument is that the Secretary must show that the 
- . 

treatment rendered was medically necessary.‘* General Dynamics devotes substantial effort 

to attacking the Secretary’s treatment of flashbums as illnesses based on the proposition that 

they resulted from short duration-flashes from welding torches and therefore should be 

treated as injuries under the Secretary’s guidelines.” 

General Dynamics raises the vagueness point only with respect to medical treatment, 

and, in so doing, does no more than make the unsupported argument that the definition of 

medical treatment is too vague. General Dynamics makes no effort to- show how the 

regulation, as applied in this case, is impermissible vague. 

Having made no attempt to relate its charge of vagueness to the specific violations charged 

Vagueness challenges are not measured against the facial text of the standard, 
but are rather considered in light of the conduct to which they are applied. 
PBR, Inc. v. Secretary of Labor, 643 F.2d 890, 897 [9 OSHC 13571 (1st Cir. 
1981).72 

or to show that it had adopted and followed a reasonable interpretation of the regulation, 

General Dynamics may not be heard to complain that the regulation is too vague to be 

enforced against it.73 For the same reason, General Dynamics’ attacks on the BLS 

‘%spondent a lso argues that the definition of medical treatment is overly vague, but does not support this 
argument by showing how the vagueness of the regulation resulted in compliance difficulties. 

“Exhibits C-3 and C-4. 

72Secretay of Labor v. L.E. Mjm Co., 16 OSHC 1037, 1044 (Rev. Corn. 1993). 

73Cp Pennsylvania Power & Light Co. v. OSHRC, 737 F.2d 350,359-60, 11 OSHC 1985, 1992 (3rd Cir. 1984). 
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Guidelines and Form 200 must also be rejected. General Dynamics simply has not shown 

that it has been prejudiced by the application of these documents to it.74 
%* 

RESPONDENT’S VIOLATIONS WERE NOT WILLFUL 

The Secretary urges that the violations enumerated in Citation 1 were willful. He 

takes the position that they resulted from both a recklessly indifferent attitude toward and 

an intentional abnegation of General Dynamics’ recordkeeping obligations.75 

In Secretary v. Caterpillar Inc.,76 the Commission succinctly summed up the criterion 

to be applied in order to determine whether a violation is willful. 

There must be evidence that an employer knew of an applicable standard or 
provision prohibiting the conduct or condition and consciously disregarded the 
standard. Without such evidence of familiarity with the standard’s or the 
provision’s terms, there must be evidence of such reckless disregard for 
employee safety or the requirements of the law generally, that one can infer 
that if the employer had known of the standard or provision, the employer 

‘tie Secretary ta kes the position that the decision Secretary of Labor v. Ca&vpiZZa~ Inc., 15 OSHC 2153 (Rev. 
Corn. 1993) requires that Respondent’s arguments in this regard be rejected. See Secretary’s post-hearing 
memorandum. In its response, Respondent argues that Caterpillar did not consider all of the arguments which 
Respondent has raised. It enumerates the following. The Guidelines: 1. were not promulgated as regulations 
after consultation with the Secretary of HEW, 2. exceed the scope of or are inconsistent with the regulations; 
3. were designed to be over inclusive; and 4. are internally inconsistent or ambiguous. However, Respondent 
does not make any showing that it was prejudiced by the Secretary’s application of the Guidelines in this case. 
In only one instance does the Respondent address the Secretary’s application of the Guidelines. In that 
instance, involving the failure to record flashburns as illnesses, Respondent relied on the Guidelines to defend 
its position, arguing that the Secretary had misapplied them. 

751n large part, the same facts underlie these two arguments. The Secretary states that the following facts 
support the allegation that Respondent was recklessly indifferent toward its obligations: 

1 . Respondent was familiar with its recordkeeping obligations; 
2 Respondent nonetheless failed to train the personnel responsible for recording data and failed 

to adopt a written policy; and 
3 Respondent utilized an information flow system which insured that certain recordable injuries 

and illnesses would not be recorded. - 
The Secretary also points to the statistical evidence that Respondent’s system vastly under reported 

as indicating a reckless indifference. See Secretary’s brief, pp. 29-30. 

‘%5 OSHC 2153, 2173-74 (Rev. Corn. 1993). 
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would riot have cared that the conduct or condition violated it. It is therefore 
not enough for the Secretary simply to show carelessness or a lack of diligence 
in discovering or eliminating a violation on the part of the employer, nor is a 
willful charge justified if an employer .has made a good faith effort to comply 
with a standard or eliminate a hazard, even though the employer’s efforts are 
not entirely effective or complete. Williams Entep., 13 BNA OSHC 1249, 
125657, 1986-87 CCH 0SHD.q 27893, P. 36589 (No. 85-355 ‘1987) 

The Secretary has failed to adduce sufficient evidence to support the conclusion that the 

recordkeeping violations in this case were willfu1.77 

He supports his position that General Dynamics intentionally violated Part 1904 in 

large part by pointing to certain actions and statements of Mr. Preler and imputing those 

to Respondent. The* Secretary begins by pointing out that, in the course of reviewing . 

General Dynamics’ Form 200 for 1985 and 1986, Mr. Gumpert noticed that General 

Dynamics’ number of recorded lostworkday injuries and number of recorded lost workdays s 

were identical, an anomaly reflecting a single day lost for each injury and illness involving 

any lost time. Mr. Preler, apparently in an attempt to .forestall further inquiry, told Mr. 

Gumpert that the anomaly was meaningless.78 

The Secretary asserts that Mr. Preler was familiar with the 1978 and 1986 Guidelines 

interpreting Part 1904,” and admitted, after Mr. Gumpert began to review the records on 

“With respect to Respondent’s failure to -maintain a Form 101 or its equivalent in 52 instances (Item 2 of 
Citation l), the Secretary has offered no evidence of willfulness. The Secretary’s brief (pp; 4041) refers to 
Mr. Gumpert’s testimony at Tr. 1927-28 and 1932-33 as illustrating an indifferent attitude toward 
recordkeeping. However, Mr. Gumpert merely described the effect .of the lack of an appropriate form and 
offered no insight into Respondent’s motivation. 

Similarly, the Secretary offered no evidence that each of the specific recordkeeping failures set out 
Item 1 of Citation 1 was willful. 

‘8Tr 85-86. . 

‘?I? 108 The Secretary relies on the Respondent’s answers to interrogatories to establish this fact. These 
were not entered as evidence in the record but are attached to the Secretary’s brief. In a motion to strike filed 

. (continued...) 



-3o- 

which the Form 200 entries were based, that the company “screwed up” its recordkeeping 

obli ations $ 
.80 Mr. Preler also told Mr. Gumpert that the General Dynamics had audited 

ai? l . 

its recordkeeping practices and was aware of the failures to record. When Mr. Gumpert 

asked for copies of the audit, Mr. Preler told him that nothing was in writing.81 . . . 

In contrast, General Dynamics points out that Mr. Preler directly informed Mr. 

Gumpert that, as a result of audits conducted in April and November, 1986, the Company 

had found problems with its paper flow system used for recording and explained what the 

problems were. These problems were corrected by December 20, 1986.82 &. Gumpert 

recommended a 30 percent reduction in penalty for good faith based upon these changes? 

In his brief, the Secretary takes a different view of Mr. Preler’s actions than that 

taken by Mr. Gumpert and Mr. Miles, the Regional Administrator. Mr. Gumpert who, by 

virtue of his personal interviews with the individuals involved in operating the system, was 

“( . ..continued) 
January 17,1990, Respondent correctly objected to their use, and its objection is sustained. See Fed. R. Civ. 
P. 33(b): “... the answers [to inierrogatories] tiay be used to the extent permitted by the rules of evidence;” 
see also 4A Moore’s Federal Practice llll34.02-34.22. However, assuming for the sake of argument that the 
fact asserted by the Secretary is true, that does not affect the result reached herein with regard to whether the 
recordkeeping violations were willful. 9 

81Tr. 240257. In fact, a written audit dated April 30, 1986, was in existence. See Exhibit C-6. In addition, 
numerous other written documents related to recordkeeping deficiencies and failures at Quonset also existed; 
they are Complainant’s Exhibits C-7 - C-11. Mr. Preler’s name appears on many of these documents. 

82Exhibits C-6 to*ll;.Tr. 2395-96. Many of the problems involved in this matter arose from the so-called first 
aid pile of reports which were never reviewed for recording purposes. Tr. 23762377. This flaw in the 
Company’s system was found in November, 1986, and corrected in December, 1986, and did not exist when 
the inspection commenced on January 29, 1987. Tr. 2395-2397. 

8%r. 2398. 
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in the best position to judge General .Dynamics’ motivation, concluded that a penalty 

reduction of 30% should be given General Dynamics for good faith? Mr. Miles indicated 
k+ 

that he was kept abreast of the course of the inspection and that General Dynamics had 

cooperated? General Dynamics cannot have committed willful violations of the 

recordkeeping requirements and at the same time illustrated good faith in fulfilling those 

same obligations, nor can it have obstructed Mr. Gumpert’s inspection and at the same time - 

cooperated with it. Mr. Preler’s statement that “we screwed up” is fully consistent with the 

results of the audits which General Dynamics - conducted. Moreover, while it is 

understandable that he personally may have been reluctant to have Mr. Gumpert review 

records which those audits had found to be deficient and the audits themselves, the fact 

remains that Mr. Gumpert did review those records and that General Dynamics cooperated 

in that review. + ” 

The Secretary notes that, notwithstanding that the audit revealed recordkeeping . 

deficiencies; Mr. Preler certified General Dynamics’ 1986. summary of injuries and illnesses 

as true and complete.86 The Secretary points out that even after the audits and Mr. 

Gumpert’s review both confirmed errors in the log, but prior to the issuance of the citations, 

some of General Dynamics’ officials, who presumably outranked Mr. Preler, refused to 

correct General Dynamics’ recordkeeping failures!’ Moreover, General Dynamics failed 

84&e Tr. pp. 2397-99. This was based on Respondent’s audit and correction of the recordkeeping system. 

%ee Tr. pp. 1324, 1334. 

%ee 29 C.F.R. 0 1904.5(C); Ex C-13. The certification was made in January, 1987. 

87See Tr. 1228-31. These officials included Robert Duesenberg, Vice President and General Counsel of 
General Dynamics Corporation, and Mr. Persky, the plant manager for Quonset Point. The Secretary notes 

(continued...) . 



to train its clerical personnel, Ms. Roman0 and Ms. Cave, in recordkeeping and utilized 

an information flow system which ensured that recordable injuries and illnesses would be 
% . 

overlooked? . \ 

General Dynamics notes that the certification referred to by the Secretary reads . . 

“Certification of Annual Summary Totals.” General Dynamics maintains that the 

certification speaks only to the totals appearing on the. OSHA 200 Log and; therefore, was . 

proper because the summary accurately reflected the totals recorded on Form 200? . 

General Dynamics is . correct that the certification of the totals complied with the 

requirements of the Form-200 and that nothing on that’ Form requires reexamination of the . 

underlying entries.” 

General Dynamics correctly notes that, first, there is no, need to correct past 

recordkeeping errors while challenging the Secretary’s pdsition that they were .in fact errors, 

87( . ..continued) 
. . 

the proposition that post-citation corrective actions may indicate the absence of willful&ss (Bruck v. Morello 
&OS Constn~tin, Inc., 809 E2d 161, 166 (1st Cir.. 1987)) and argues that Respondent’s refusal to correct its 
records indicates willfulness. However, that conclusion does not necessarily follow. 

%ee Tr. 116, 129; Secretary’s brief at p.29. The Secretary also relies on Respondent’s answers to 
interrogatories to establish this f&t. As noted in footnote 79, this use of Respondent’s interrogatory answers, 
although improper, does not affect the result reached. 

89See, e.g., Tr. 19284930. Respondent asserts that the Secretaiy’s. position is contrary to Mr. Gumpert’s 
testimony (Tr. 2388,94) that the system was intended to capture recordable information but did not always 
work successfully. See Respondent’s reply brief, p.19. Respondent reads too much into Mr. Gumpert’s 
statements. - 

%I addition, Respondent argues that the Secretary may not argue that Preler’s conduct in signing and posting 
is significant evidence of willfulness without having issued a citation for this allegedly improper certification. 

“While Respondent is correct with regard to the wording of the certification and Form 200, it is also true that 
the 1986 Guidelines advise verifying the accuracy of the underlying data before signing the certification. See 
Exhibit C-4, p.13. 
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and second, that Mr. Gumpert testified that changes in the recordkeeping system were made 

to avoid future problems before the 
a, . . 

that these changes evidence the lack 

inspection began. Geneial Dynamics correctly urges 

of willfulness. 

General Dynamics takes issue with the Secretary’s assertion that its representatives 

refused to correct its erroneous records because of expense. It points out that Robert 

Duesenberg, Vice President and General Counsel of General Dynamics Corporation, directly 

contradicted the testimony ‘of the Secretary’s Regional Director, Mr. Miles, to this effect? 

The evidence being equally supportive of both positions, the Secretary has failed to carry his 

burden on this point. . . 

General Dynamics attacks at some length the assertion that it intentionally failed to 

train the clerks who were responsible for the flow of paper in the recordkeeping system? 

General Dynamics is correct that the Secretary has cited no evidence in the record to 

support the allegation that General Dynamics intentionally failed to train Ms. Roman0 and 

Ms. Cave. General Dynamics points out that the only testimony regarding training was 

provided by Mr. Gumpert who simply stated that these clerks were not trained. . 

The Secretary views Mr. P&et’s conduct as indicating that he sought to ensure that 

General Dynamics’ false and misleading records remained uninvestigated and uncorrected 

so that he and the company could continue to benefit from a low LWDI rate? The 

?‘r. 331246. Respondent also urges that Mr. Miles was ‘shown not to be a credible witness. Tr. 1278-90; 
Exhibit R-1. . . . 

%ee Respondent’s reply brief, pp.20.22. 

99he Secretary believ es that Respondent structured the environment in which Mr. Pi-eler worked so as to 
provide motivation to keep the inadequate recordkeeping system in operation. Mr. Preler, as safety chief, was 
evaluated on the basis of his injury rate and was under some personal pressure to keep that rate low. See Exs. 

. (continued...) . 
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Secretary views the continued existence of this system in the face of all available knowledge 

as nothing other tha& intentionaL9’ 
“k, - 

General Dynamics denies that it had an incentive to under record and thus keep the 

LWDI rate down. 

Dynamics believes 

Because it is a member of a targeted high hazard industry, General s 

that a low LWDI would not result in fewer inspections by OSHA, a belief 

that was confirmed by Mr. Miles. % Moreover, General Dynamics notes that the argument 

that it benefited fi-om good public and employee relations as a result of a low LWDI is sheer 

speculation. 

Because the misfeasance of a supervisory employee is imputable to the employer,97 

the Secretary argues that General Dynamics cannot avail itself of the facts that it conducted 
. 

an audit in 19854986 and sought to correct its recordkeeping errors in late 1986early 1987. 

Moreover, the slowness of the audit process by which General Dynamics made changes in 

recordkeeping procedures indicates to the Secretary that either General Dynamics conducted 

C-20 and C-21. Mr. Preler was also the injury/illness recording supervisor. Thus Mr. Preler had a conflict 
between his self-interest as safety chief and his legal. obligation to record all injuries and illnesses. 

Respondent, citing Mr. Preler’s performance evaluation, (Exhibit C-21) takes issue with the argument 
that Mr. Preler’s responsibilities included keeping the LWDI rate down and that this furnished an incentive 
to substantially under record. Respondent maintains that the‘recordkeeping function was not a significant 
matter ‘in the evaIuation. 

95The Secretary finds motivation for the Respondent to have so acted, and the employee representative 
concurs. See the latter’s post hearing brief. During 19851986 the United Shipbuilding Crafts (USC) were 
trying to organize Quonset. During this period the Respondent continued to assert to the news media and 
its employees that the facility’s LWDI was below the national average. Tr. 104042; Respondent’s Admissions 
Nos. 7 and 8 (App. 1 to Secretary’s initial brief). In its motion of January 17, 1990, Respondent objected to 
the use of its admissions. This objection is overruled. See Fed. R. Civ. P. 36(b). 

96Tr. 1308. 

?l’he Secretary cites F. X Messina Cotp. v. UW..C, 505 E2d 701 (1st Cir. 1974), for this proposition. 
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an outrageously inadequate review of its own procedures or General Dynamics knew exactly 

what was wrong but chose, for reasons of its own, to ignore the violations. 
I 

While the Secretary is correct that the misfeasance of a supervisory employee is 

imputable to the employer, that fact does not prevent the employer from correcting the 

misfeasance, thereby avoiding a willful violation. The Secretary’s position would forever 

saddle the employer with the misfeasance and remove a substantial incentive to correct 

misfeasance once it became apparent. Surely General Dynamics must be given credit for 

correcting Mr. Preler’s mistakes. The Secretary’s argument that the General Dynamics was 

too slow in ferreting out Mr. Preler’s mistakes and correcting them is entitled to greater 

weight. The amount of time General Dynamics devoted to this effort, when compared to 

Mr. Gumpert’s review, is, to be charitable, most leisurely. However, it was effective in 

correcting the system prospectively, and, had it been more efficient, might have corrected 

many of the errors which Mr. Gumpert uncovered and thus substantially reduced the 

number of violations and the penalties imposed. The fact that it did not do so does not 

change the fact that General Dynamics corrected its recordkeeping system and thus should 

not be charged with willful violations. 

Mr. Gumpert could not review records for all of General Dynamics’ employees for 

1985 and 1986. From the results of his survey of 99 randomly selected employees, he 

projected the total number of unrecorded injuries and illnesses for the period. Based on his 

calculations, the Secretary maintains that General Dynamics under reported by more than 



‘360 . 

6,000 instances. General Dynamics’ LWDI, as recalculated by Mr. Gumpert, almost 

trebled? The Secretary urges’ that the detailed statistical testimony further supports his . 
a, . . 

contention that the actual number of recordkeeping violations during the survey period was 

far greater than the number disclosed iix Gumpert’s survey. Based on this testimony, he 

maintains that the actual number of recordable events wasbetween 3.1 and 6.3 times the 
. 

1,341 injuries and illnesses which were recorded for the two-year period? The Secretary 

submits that the sheer numberof projected recordable injuries and illnesseslW compared 

to the small number actually recorded indicates that the General Dynamics intentionally . 

violated Part 1904~101 

General Dynamics maintains that the Secretary’s ‘reliance on statistical data is . 

misplaced because, first, his statistical conclusions are insupportable, and second, the degree 

of under reporting is immaterial to the question of willfulness? General Dynamics is 

correct that the magnitude of its recordkeeping errors says nothing regarding General 

9%he Secretary m a ntains i that Gumpert’s projections are reasonable and consistent with.other evidence of 
Respondent’s true injury and illness experience. His calculation of the total number of recordable injuries and 
illnesses for the two year period, 7620, is virtually the same as the point estimate of Professor Lemeshow. 
Respondent’s 1987 log, compiled under a corrected recordkeeping system, following the BLS Guidelines, 
reveals an even higher number of recordable events for one year, 6629. See Ex. C-25. 

vr. 3859451. See generally Secretary’s brief, pp.7.8. . 

l%Io fewer than 4,145 and as many as 8,524. Tr. 3859. 

“‘Citing Prof. Lemeshow’s testimony (Tr. 362~3621), the Secreta& asserts that the chances that Respondent 
recorded accurately are minuscule. He states that such gross discrepancies can only be explained by intentional 
or reckless lack of care. 

lo2With regard to the second reason, Respondent notes that the complaint alleges separate, specific incidents 
of willful failures to maintain accurate records. The complaint did not allege any violations with respect to 
the system or the overall quantity of alleged errors in recordkeeping. Respondent believes that the Secretary 
must demonstrate that each and every one of the alleged violations is willful. Under this circumstance, use 
of statistical data to just@ a willful violation is irrelevant. ‘As reflected in note 77, the Secretary produced no 
evidence that each individual violation was willful. 



Dynamics’ intent. In particular, the Secreta@- position that the fact that statistical analysis 

shows an extremely low probability that the under reporting errors could have happened by 

chance requires the conclusion that these errors were intentional is patently baseless. And 

while that low probability may evidence a reckless disregard for accurate reporting, that 

evidence is overcome by the fact that General Dynamics corrected the system which led to 

the under reporting. 

Finally, the Secretary argues that General Dynamics’ failure to offer any evidence 

refuting MIr. Gumpert’s testimony or rebutting the Complainant’s case regarding indifference, 

intent, and venality leads ineluctably to the conclusion that General Dynamics did not defend 

because no defense exists. Citing Arthun v. Stem,lo3 he urges that I draw inferences 

adverse to General Dvnamics from those failures. The Secretarv maintains that it is well 
# 

I .__n. 

established that when a party has evidence within its control which it fails to produce, that 

failure gives rise to an inference that the evidence is unfavorable to it and that the silence 

itself becomes evidence of the “most convincing character.“lM 

In response, General Dynamics notes that the burden is on the Secretary to prove 

his allegations. General Dynamics does not believe that the Secretary’s case was of such a 

nature as to require a greater evidentiary effort on its partlo The Secretary would, 

1o3S6O E2d 477, 478-479 (1st Cir., 1977). 

l%e Secretary re lies on Interstate Circuit, Inc. v. U.S., 306 U.S. 208,22X6,59 S. Ct. 467,474 (1939). The 
Secretary, relying on cases d&ded under the Fair Labor Standards Act, takes the position that Respondent’s 
failure to offer any evidence rebutting his evidence of the actual number of injuries and illnesses which should 
have been recorded constitutes an admitiion that the Secretary’s figures are correct. 

‘05Respondent regards Mr. Gumpert’s testimony as suspicious at best and probably not creditable at all when 
he refers to statements by Quonset Point personnel because he had no notes documenting his testimony. 
Respondent also notes that the Secretary failed to produce Mr. K Hartman, the Area Director for Rhode . s . w . (continued...) 
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through this reasoning, shift some of his evidentiary burden to Respondent. This he may not 

do 0 

I conclude that the Secretary has failed to introduce evidence that General Dynamics 

consciously disregarded the recordkeeping requirements or exhibited a reckless disregard for 

them. The fact that General Dynamics corrected its recordkeeping system before this 

inspection began and cooperated in the inspection negates the inference of willfulness drawn 

by the Secretary.lM The Secretary’s position that the violations should be regarded as 

willful in spite of General Dynamics’ correction of the system’*’ ignores not only the fact 

that General Dynamics corrected the system, but the facts that the Secretary introduced no 

evidence to establish that the individual recordkeeping failings were willful and failed to 

establish that the system itself was intentionally adopted in order to underreport injuries and 

illnesses as well. General Dynamics’ failure to correct the 1985-86 recordkeeping errors does 

not substitute for evidence that the recordkeeping violations were themselves the result of 

General Dynamics’ willful conduct. 

lo5( . ..continued) 
Island, who issued the citation but failed to attend various meetings with Miles in Rhode Island and 
Washington, and suggests that an inference might be drawn concerning Mr. Hartman’s support of the 
complaint. 

‘06FX. Messina Corp. v. OSHRC, 505 E2d 701, at 702, (1st Cir., 1974); Bmck v. Morello Bras Const., Inc., 809 
F.2d 161 (1st Cir., 1987); and McLaughlin v. Rikhland Shoe Cop., U.S. , 108 S. Ct. 1677 (1988) on which the 
Secretary relies do not require a different result. 

“‘See the Secretary’s reply brief, pp.4647. The Secretary’s reliance on Badaracco v. C.I.R, 693 E2d 298 (3rd 
Cir. 1982), afd 464 U.S. 386,104 S.Ct. 756 (1984) does not support his position. That case is distinguishable 
in that it involved statutory provisions limiting the IRS’ ability to recover unpaid taxes. 
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CATEGORIZATION OF VIOLATIONS AND ASSESSMENT OF PEtiALTIES 

. 
The Secretarv’s Brief. * 

In his brief, the Secretary makes three basic points. First, he argues that he may issue 

separate citations and proposed penalties for each violation of the same standard.lW He 

points out that he charged General Dynamics with individual violations of 8 1904.2(a), which 

requires the employer to enter each recordable injury or illness on the Form 200, and that 

each of the instances here involved different injuries, illnesses, dates, and methods of 

treatment. Therefore, he believes that citation of each of the separate violations was within 

his prosecutorial discretion.‘@ 

Second, the Secretary argues that Congress expressly intended the Secretary’s 

enforcement authority to include encouraging compliance through the penalty-setting 

process. In his view, a decision resulting in all the violations being combined, for whatever 

purpose, would impermissibly infringe upon the- enforcement policy set forth in the 

regulation. 

Third, the Secretary urges. that General Dynamics’ huge size requires a large 

penalty,“* and that assessment of a small penalty would constitute a retroactive license 

to violate Part 1904? The Secretary also focusses on what he views as the enormity of 

lOSThe Secretary re lies on Homan Construction Co., 1977-1978 OSHD lI 22,489 (RC, 1978) and RSR 
Coporation, 1983 OSHD 126,429 (RC, 1983). In its reply brief (pp.39.42), the Respondent maintains that 
these cases do not support the Secretary’s position. 

?He argu& that OSHA’s usual guidelines regarding grouping violations, as stated in its FOM, do not apply. 
Moreover, those guidelines are for internal use and not procedural or substantive rights to employers. The 
Secretary cites FMC Corp., 1977-1978 OSHD 722,060 (RC, 1977). 

“@lYhe Secretary cites lksarollos Metropolitanos, Inc. v. OSHRC, 551 F.2d 874 (1st Cir., 1977). 

“‘The Secretary cites Olin Const~ Corp. v. QSHRC, 525 F.2d 464, at 467 (2d Cir., 1975). 
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General Dynamics’ miscotiduct. To support this view, he relies on statistical evidence that 

it is reasonable to expect that the actual number of recordable injuries and illnesses was 

from 3.1 to 6.3 higher than the number actually recorded?12 Thus, not only General 

Dynamics’ corporate size but the size of its malfeasance mandate imposition of very severe 

penalties. . Given the size of the Quonset facility, the Secretary believes that General 

Dynamics’ under recording also obscured the true rates fbr its industry and the entire nation. 

Violations of this magnitude threaten the core purpose of the Act - to provide safer and 

healthier workplaces for the future through creation of an information system for research, 

enforcement and employee self-protection. . . 

General Dvnamics’ Brief. 

General Dynamics maintains that the penalties proposed in this case suffer from 

several flaws. First, a penalty should not be assessed for each alleged injury or illness which 

was not recorded. Second,the penalties are clearly excessive, given the trivial gravity of the 

violations and the minimal penalties assessed in similar cases. Third, it would be appropriate 

to classify the violations as de minimis, or, at most, other-than-serious. Fourth, the penalties 

were not served by certified mail, as required by the Ac~.“~ 

General Dynamics points out that the Commission is required to consider the factors 

set forth in Section 17(j) of the Act, including the gravity of the violation alleged,and that 

there should be comparability, uniformity and consistency between penalties imposed for 

“%ee note 99 and accompanying text; Ex C-27; Tr. 353 l-3543. 

‘13See Respondent’s brief, pp.54-65. Respondent’s last argument, that the penalties were not served by 
certified mail, was decided adversely to it by the Commission in its Order remanding the case for a decision 
and will not be further considered. See 15 OSHC 2122,2126-27 (Rev. Corn. 1993). 



-41- 

similar offenses.“’ General Dynamics states if it is not to be deemed both arbitrary and 

contrary to the requirements of $ 17(j), the penalty assessed must bear a rational 

relationship to the violation alleged. 

Assessment of a Penaltv for Each Failure to Record an Iniurv or Illness 

General Dynamics attacks OSHA’s assessment of a penalty for each failure to record 

an injury or illness as inconsistent with Chapter Vi(A)(8)(d) of its Field Operations Manual 

concerning grouping of violations.“’ General Dynamics points out that in prior cases, 

multiple recordkeeping errors routinely have been grouped and penalized as a single 

violation.116 General Dynamics believes that the Secretary acted arbitrarily’ and 

inconsistently by segregating, rather than grouping, these recordkeeping violations.“’ 

‘14Respondent cites Chamberlain Mfg. Co., 2 OSHC 1482 (Rev. Comm. 1975); Massachusetts Dep’t of E&c. 
v. United States Dep’t of Educ., 837 F.2d 536,544 (1st Cir. 1988); Mher v. FCC, 663 F.2d 1!2 (DC. Cir. 1980). . 

l15That provision states: 
Grouping. Violations of the posting and recordkeeping requirements which involve the same 
document (e.g., summary portion of the OSHA-200 Form was neither posted nor maintained) 
shall be grouped as an other-than-serious violation for penalty purposes. The unadjusted 
penalty for the grouped violations would then take on the highest dollar value of the 
individual items; e.g., the unadjusted penalty for not posting the OSHA-200 Form is $200 and 
$100 for not maintaining the OSHA-200 Form. The grouped unadjusted penalty would be 
$200 rather than $300. 

‘16Respondent cites the following as precedent: Dow Chemical Co., 1985 OSHD ll27,335 (1985) (LEXIS, 
Labor Library), vacated on other grounds, 13 OSHD 1444 (1987); Anoplate Cop., 12 OSHC 1678, 1687-88 
(Rev. Corn. 1986); General Motors Corp., Inland Division, 8 OSHC 2036 (Rev. Corn. 1980); Mantua 
Manufacturing Co., 1 OSHC 3070 (Rev. Corn. Judge 1973). Respondent also argues that an employer’s 
complete failure to maintain a log has been treated as a single violation of 5 1904.2, citing Automotive hducti 
Corp., 1972 OSHD li 15,348 (1972), 1974 OSHD ll 17934 (1974), 1 OSCH 1772 (1974), and New Hampshire 
Provision Co., Inc., 1 OSHC 3071 (1974). 

“‘Respondent notes that the Secretary has offered no justification for deviating from precedent and did, in 
fact, group the 52 recordkeeping violations in the Citation 1, Item 2, without explaining why Items 1 and 2 
should be treated differently. Moreover, Respondent notes that the Secretary offered no evidence that the 
violations resulted from separate, independent decisions not to record. Rather, Respondent correctly notes 
that the violations resulted from an inadequate recordkeeping system. See RespoIlQeot’s reply brief, pp.39-42. 
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Excessive Penalties 

General Dynamics believes that the penalties proposed by the Secretary are many times 

greater than those levied in other recordkeeping cases. It points out that many decisions e 

have declined to impose . any penalty whatsoever forrecordkeeping violations,118 and that 

these cases demonstrate that it is unreasonable to impose over $600,000 in penalties in this . 

case. Moreover, General Dynamics believes that in cases in which an employer completely 

failed to keep a log the penalties assessed have been far less severe.11g 

Section 17(j) of the Act requires the Commission to consider a number of factors in 

assessing a penalty. As applied by OSHA, “[t]he gravity of the violation is the primary 
. 

factor in determining penalty amounts.“120 This, General Dynamics points out, is 

dependent on, first, the severity, and-second, the probability of any possible injury or illness. 

General Dynamics asserts that it is clear that there is no probability of any injury or illness 

resulting from these recordkeeping violations. Thus, consistent with prior cases, the penalty 

imposed should be no more than $100. Because no employee was exposed to any injury or 

illness as a result of the recordkeeping failures, the violations are at most other-than-serious. 

“‘Respondent cites J.R Simplot Co., 13 OSHC 1313 (Rev. Cbm. Judge 1987);Amatac Corp., 11 OSHC 1869 
(Rev. Corn. 1984); Quality Stampinghducts, 10 OSHC 1010 (Rev. Corn. 1981); Chrysler Cop., 7 OSHC 1578 
(Rev. Corn. 1979); Jenny Indkstries, Inc., 2 OSHC 3308 (Rev. Corn. 1975); Puterbaugh Enterprises, 2 OSHC 1030 
(Rev. Corn. 1974); Fm HiII Lumber Co., 2 OSHC 1013 (Rev. Corn. 1974); Mantua Manufacturing Co., 1 OSHC 
3070 (Rev. Corn. 1973); William C. Bradley, Znc. of Viiginia, 1 OSHC 3041 (Rev. Corn. 1973); KO. Hegsted 1 
OSHC 1484 (Rev. Corn. l973). 

“despondent notes that in Automotive products (note 116), for example, the employer was penalized only 
$100 for failing tb maintain a log and record work-related injuries, and in New Hampshire Provision Co. (note 
116), the employer received a total penalty of only $100 for failing to maintain a log of its injuries and post 
an annual summary documenting injuries. , 

‘%OM, Chapter VI, Section (A)(2)(d). 



The Violations Should Be Classified as De Minimk 

Finally, General Dynamics b&eves that it would be appropriate to classify these 

violations as de minimis. General Dynamics relies on 0 9(a) of the Act for the proposition 

that a notice of a de minimis violation rather than a’ citation should be issued for violations 

“which have-no direct or immediate relationship to safety or health” and IWZiam C. Bradley, . 

Inc. of V@inia,121 where failure to keep a log treated as de minimis violation. 

.’ The Secretarv’s Rer>lv Brief. 

The Secretary asserts that the penalties should effectuate Congress’ recognition that 

false data impede safety and health enforcement,lZ and that false records impair OSHA’s 

ability to do its job, thereby directly affecting’ employees’ safety and health? The 

Secretary maintains that .General Dynamics’ recordkeeping failures- resulted in serious 

physical harm in that they hid the illnesses and injuries at Quonset, and their causes, thus e 

preventing OSHA from addressing hazards, particularly previously unrecognized ones. He 

points out that the Commission has recognized the relationship between recordkeeping and 

improvement of safety and health? . 

“‘1 OSHC 3041 (Rev. Corn. 1973). w 

12%ee Secretary’s reply brief p 40. The Secretary points to Congress’ emphasis of the necessity of full and 
accurate information respecting occupational injuries, illnesses, and deaths. Sen. Rept. No. 914282, 91st 
Gong. 2d Sess., 1970 U. S. Code Cong. and Admin. News p. 5193. . 

‘%e Secretary r elies on the testimony of Eric Frumin, Director of Occupational Safety and Health for the 
Amalgamated Clothing and Textile Workers Union and Chair of the Labor Research Advisory Committee on 
Occupational Safety and Health Statistics to the U.S. Bureau of Labor Statistics, Tr. 827-828. 

laHe cites 7kemaf Reduction Corp., 1985 OSHD lI 27,248 (Rev. Corn. 1985). According to the Secretary, the 
Commission there held that the relationship between a violation and a specific hazard is not a consideration 
in evaluating the gravity of recordkeeping violations and repudiated the respondent’s theory that such 
violations are de minimis, trifling, or insignificant. 
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Moreover, the Secretary maintains that he is not bound to adhere to an ineffective 

enforcement policyol~ Inasmuch as 6 17 of the Act and 29 C.F.R. Part 1904 provide for 

citation of individual viol&ions, and each failure to record is a discreet violation, the 

Secretary asserts that he may cite -such violations individually. He believes that the 

Commission, as purely an adjudicative body, should not group the violations, because to do 

so would usurp the policy functions allocated to the Wretary by Congress.126 

He also views General Dynamics’ argument that the fact that many injuries and illnesses 

were-recorded entitles it to a reduction as baseless. In the Secretary’s view, adoption of this 

position would reward the sophisticated violator by permitting it to hide serious hazards 

through a scheme of under recording and, if confronted, plead good faith. The Secretary 

submits that individual, large penalties are appropriate here, noting that the First Circuit has 

observed that large employers need large prods.12’ 

The Violations Are Other-Than-Serious. 

In the CaterpiZZar decision, the Commission stated: 

‘When the Secretary alleges that violations are willful in nature, but, as here, 
fails to establish willfulness, the Commission may find an other-than-serious 
violation. A serious violation may not be found unless the parties have 

lwThe Secretary notes that Respondent seeks to lock OSHA and the Commission into the penalty structure 
imposed in the past under the FOM and Commission decisions. He urges that the FOM is not material to 
this proceeding, and that penalties should be assessed on the basis of the record and the law. In his view, past 
penalty assessments are not binding. 

‘%e $ecretaq cites Oi& Chemical & Atomic Workers v. OSHRC, 671 E2d 643, 649 (D.C. Cir., 1982) and 
Marshall v. Sun Petroleum products Co, 622 F2d 1174, 1176 (3rd Cir., 1980). He regards the decision to seek 
separate penalties for each violation as a matter of prosecutorial discretion. See Secretary’s brief, pp.41-44. 

* Respondent’s reply is set out in its reply brief at pp.39.42. 

‘27DesarrOrros Metroplitanos, Inc. v. OSHRC, 551 E2d 874, 877 (1st Cir. 1977). 'A $100 fine might be an 
effective prod for a small .business, but be ignored by a company . . . doing $lO,OOO,OOO worth of construction 
annually.” . 
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. 

expressly or impliedly consented to try the issue, . . . or the seriousness of the 
violation was evident.... Here, the Secretary has not alleged that each 
violation was serious nor is there any evidence of seriousness. Accordingly, we 
affirm the violations as other-than-serious? 

This statement is fully applicable to this case. General Dynamics points out that it has not 

consented to try the issue of whether the violations were serious, and that the Secretary has 

not alleged that each violation was serious. Consequently, I may not classify these violations 

as serious unless their seriousness is evident. . . 

Section 17(k) of the Act states that “... a serious violation shall. be deemed to exist 

in a place of employment if there is a substantial probability that -death or serious physical 

harm could result from a condition which exists . . . in such place of employment . ...” 

Although it is true, in at least a general sense, that inadequate records adversely affect 

OSHA’s ability to do its job, the Secretary simply has-not shown that General Dynamics’ 

recordkeeping failures resulted or could have resulted in death or serious physical harm at 

Quonset by concealing illnesses and injuries. ‘The Secretary failed to demonstrate that his 

ability to carry out his -responsibilities under the Act was inhibited to that extent by General 

Dynamics’ recordkeeping violations. Consequently, they are not serious. 

General Dynamics’ position that the violations should be classified as de minimk must 

also be rejected. That position, if adopted, would denigrate the recordkeeping requirements 

role in providing the information necessary .to’ make workplaces safer and more 

healthful,lB and would ignore the systematic under reporting that occurred in this case. 

‘%ecretary v. Cahpillar, Inc., 15 OSHC 2153, 2176 (Rev. Corn. 1993) (citations omitted). 

‘%ecretaly v. General Motors Division, Electra Motive Div., 14 OSHC 2064, 2070 (Rev. Corn. 1991) citing 
Secretary v. General Motors Division, Inland Div., 8 OSHC 2036 (Rev. Corn. 1980). s 
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A SeDarate Penaltv for Each Violation Is Within the Secretarv’s Discretion. 

General Dynamics may be correct that the Secretary’s proposal of separate penalties 

is inconsistent with both the FOM and previous cases? However, the Secretary’s 

position that he need not adhere to an earlier enforcement policy but may properly cite 

individual violations in appropriate cases is correct. While the Secretary is given to a certain . 

amount of hyperbole in his brief concerning the “enormity” of General Dynamics’ 

transgressions, nonetheless he did establish that General Dynamics permitted an inadequate 

recordkeeping system to remain in effect for at least two years and that this system excluded 

certain categories of injuries and illnesses from reporting while under reporting others. In 

these circumstances, pursuit of individual violations permits the SeCretary to tailor the size 

of the overall penalty to the scope of the recordkeeping failures generated by General 

Dynamics’ inadequate system. He is well within his discretion as a prosecutor in pursuing 

each individual failure to record set out in Item 1. Grouping of the failures set out in Item 

1 for penalty purposes would result in a penalty which is far too small to be meaningful.131 

l”Respondent cites Anoplate and General Motors Corp., Inland Div. (note 116). These. cases are 
distinguishable. In Anoplate, an employer with only about 38 employees was charged with failing to indicate 
the employee’s job title and regular department on the Form 200. Similarly, General Motors Cop., Inland Div. 
involved a legal dispute concerning the employer’s obligation to prepare Form 100 for illnesses contracted by 
three employees. Neither case involved recordkeeping violations on the same scale as this case. Thus, these 
cases presented considerations bearing on penalty assessment which are quite different from those present 
here. 

Respondent also urges that its complete failure to maintain a log would result in a penalty far smaller 
than that proposed by the Secretary for a violation which would be far more severe than those with which it 
is charged. ’ However, that case is not presented and Respondent’s argument amounts to no more than 
speculation. 

131Similarly, in Caterpillar, the Commission concluded that the Secretary acted within his discretion in issuing 
separate penalties for each recordkeeping failure and noted that the key question is not whether the penalties 
should have been grouped, but whether the overall penalty is appropriate. See 15 BNA OSHC at 2173. 
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In addressing the issue of penalties in his brief, the Secretary speaks of the “enormity 

of the misconduct” and supports this assertion with references to statistical evidence 

purporting to compute the number of injuries and illnesses which should have been 

reported.‘32 This presents two difficulties. First, the Secretary did not cite General 

Dynamics for having permitted an inadequate system to exist and did not seek to 

demonstrate that inadequacy through statistics. Rather, he chose to cite General Dynamics 

for individual recordkeeping errors and proceeded to offer proof of each error. As General 

Dynamics points out, nothing prevented the Secretary from reviewing all of General 

Dynamics’ records and documenting all of General Dynamics’ recordkeeping errors? 

If accepted, the Secretary’s proposed use of statistical evidence would have the effect of 

imposing penalties on account of recordkeeping errors which are not individually 

documented in the record. That is not permissible. 

Second, 8 17(j) of the Act requires that I set penalties with due regard for General 

Dynamics’ size, the gravity of its violation, its good faith, and its history of previous 

violations. The Secretary’s use of statistical evidence neglects the factors which the 

Commission has generally considered in assessing the second factor, the gravity of a 

violation. These are: first, the number of exposed employees; second, the duration of the 

exposure; third, the existence of precautions; and fourth, the probability of injury or illness. 

13%ee Secretary’s brief, p.47. 

‘33See Respondent’s reply brief, pp.33.34. 



In CatepiZZar, the Commission noted that the tangential relationship between 

recordkeeping violations and these factors results in the conclusion that such violations are 

of low gravity? The Secretary argues that “... rigid adherence to such an approach 

would constitute a departure from Congressional intent and established Commission . 

doctrine.“13’ The Secretary relies. on mennal Reduction Cop? for this proposition, 

and seeks to distinguish Caterpillar for essentially the same reasons that he advanced in 

support of his characterization of the violations as willful.137 Unfortunately, these reasons 

go to the intent of the Respondent, not the gravity of the violations. . 

Were it not for Caterpillar, I would, like the Secretary, conclude that the violations . 

in this case are of high gravity. Here, the record clearly demonstrates that- they resulted 

from an inadequate recordkeeping system that was allowed to remain in effect for at least 

two years. While the Secretary failed to show that this system resulted from the conscious 

choice or willful neglect of Respondent, he did show that it resulted in the exclusion from 

recording of certain categories of injuries and illnesses and inadequately recorded other 

categories. In my opinion, the Secretary is correct that the gravity of these violations should 

be judged in the context of the Congressional purpose behind the recordkeeping 

requirements, not the purpose behind the safety and health standards. Judged in the former 

‘%ecretay v. Caterpillar, Inc., 15 OSHC at 2178. 

135&& Secretary% post 
. 

memorandum 18 9 lg-), P2 . . 

%x note 124. Thermal. Reduction Corp. was decided by Commissioner Cleary in an opinion in which 
Chairman Buckley concurred. In his opinion, Commissioner Cleary rejected an argument that it would be 
improper to affirm a citation for failure to produce injury anU illness records in the absence of proof that 
employees were endangered by that failure, noting that recordkeeping regulations are not intended to eliminate 
an existing and identified hazard. Chairman Buckley, concurring in result, did not address this argument. 

13’See Secretary’s post hearing memorandum (May 18, 1993), pp.S-8. . 
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context, these are grave violations for which the imposition of a separate, substantial penalty 

for each violation documented in the record is appropriate. 

However, I must assess penalties in the light of the approach taken by the 

Commission in Caterpillar. There, it appears that the violations resulted from inadequate 

recordkeeping criteria which resulted in the exclusion of recordable injuries. Here, in 

contrast, there was a systematic failure. This systematic failure to record certain categories 

of injuries and illnesses and the systematic under recording of others raises the gravity of the 

tangential relationship to employee safety and health to a higher level than in Caterpillar. 

By systematically excluding certain categories and systematically under reporting others, 

General Dyn amics increased the probability that a serious injury could result from a hidden, 

uncorrected hazard which accurate reporting would have revealed. I conclude that the 

gravity of the recordkeecing violations stated in Citation l, Item 1, was low to moderate. 

In addition to the gravity of the violation, as noted 8 17(j) requires me to consider 

the size of General Dynamics’ business, its good faith, and its history of previous violations. 

There is no controversy with respect to the fact that General Dynamics’ business is very 

large. Thus this factor weighs in favor of a large penalty. Similarly, there is no controversy 

with respect to the fact that previous inspections of General Dynamics’ records had not 

resulted in the issuance of a citation? This factor weighs against a large penalty. 

Based on General Dynamics’ correction of its recordkeeping system prior to the 

inspection, Mr. Gumpert recommended that General Dynamics be given a 30% penalty 

reduction for good faith, and Mr. Miles testified that General Dynamics had cooperated in 

‘%3ee Tr. 1307. 
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the inspection. The fact of General Dynamics’ cooperation is not contested. However, 

notwithstanding General Dynamics’ correction of its recordkeeping system in advance of the 

inspection, the fact remains that General Dynamics did so only after the faulty system had 

been in place for at least two years and took the better part of a year to accomplish the 

corrections. Given that some of the shortcomings of the faulty system were reasonably 

obvious, General Dynamics cannot be said to have been conscientious in effecting these w 

corrections. I conclude that this factor is neutral, weighing neither for nor against a large 

penalty. 

In Caterpillar, the Commission imposed penalties for individual recordkeeping failures , 

which ranged between ‘$75 and $550 and averaged $153 where the factors of size and past 

history tended to cancel each other, -good faith was weighed somewhat favorably to the 

company, and the gravity of the violations was regarded’as low. In this case; the factors of 

size and past history tend to cancel each other, while good faith is neutral and the gravity 

of the violations argues in favor of a low to moderate penalty. Given that the maximum 

penalty for an other-than-serious violation is $1000, I assess a penalty- of $400 for each 

violation enumerated in Citation 1, Item 1, for a total of $47,200. 

In Citation 1, Item 2, the Secretary grouped the violations, proposing one penalty. 

The 0 17(j) factors, as applied to this item, all weigh in the same manner as they do applied 

to Item 1 with the exception of the gravity of the violation. In the case of Item 2, there is 

no evidence on which to conclude that there was a systematic failure which increased the . 

probability that a serious injury could result from a hidden, uncorrected hazard which 



accurate recordkeeping would have revealed. Consequently, the gravity of Item 2 is low. 

I conclude that a penalty of $250 is appropriate. \ 

CONCLUSIONS OF MW . 

A Respondent General Dynamics Corp., Electric Boat Division, Quonset Point 

Facility, was at all times pertinent hereto an employer within the meaning of Section 3(5) 

of the Occupational Safety & Health Act of 1970, 29 U.S.C. Section 651-678 (1970). 

B . The Octiupational Safety & Health Review Commission has jurisdiction of the 

parties and the subject matter. 

C . Respondent General Dynamics Corp., Electric Boat Division, Quonset Point 

Facility, committed an other-than-serious violation of the standard set out at 29 CFR 8 

1904.2(a) as charged in Citation 1, Item 1. A civil penalty of $47,200 is appropriate. 

D . Respondent General Dynamics Corp., Electric Boat Division, Quonset Point 

Facility, committed an other-than-serious violation of the standard set out at 29 CFR 5 

1904.4 as charged in Citation 1, Item 2. A civil penalty of $250 is appropriate. 

E . Respondent General Dynamics Corp., Electric Boat Division, Quonset Point 

Facility, committed an other-than-serious violation of the standard set out at 29 CFR 8 

1904.2(a) as charged in Citation 2, Item 1.. A civil penalty of $00 is appropriate. 
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ORDER 

F . Citations 1 and 2 are affirmed. A civil penalty of $47,450 is assessed. 

Dated: >JAN 2 5 1994 
WGhington, D.C. 
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The Secretary introduced testimony which established that the following injuries and 

illnesses were not recorded on General Dynamics OSHA Form 200. Because General 

Dynamics did not contest the Secretary’s factual account regarding these injuries and 

illnesses as set forth in Appendix 3 to his initial brief, this account has been adopted as 

findings of fact with respect to these injuries and illnesses. See the text accompanying note 

24 of the Decision and Order. 



A 0 Items l(a)(l)-l(aKZO) 

1. Sprains-Strains 

a. Case 10, left knee sprain Ayt 7, 1986,-S restrict@ 

workdays (rwa) not recorded, Ex. C-l6K?(a)/l(a)(l) 

An employee stated that while crawling in a tank he felt 

something pop ad a lot of pain. He felt pain when bending or applying 

weight l & medical report quoting the employee was signed b a registered 

mrse (RN) employed by the Respondent, and by the employee. The Respdent 

marked the incident as an industrial accident on the report. The incident 

occurred in Respondent’s kuildix 2. Respondent% hospital visit reports for 

August 8 and August 12 shuw that five rwa were involved, such as no crawling, 

and the emplqee was a welder who normally crawled while wmking. ‘Ik 

incident was not recorded on the log in any way. Under Part 1904 and the 1986 

BLS requirements, Ek. C-b3 at p. 43) injuries resulting in ma must be 

recoded. Gumpert, T. 337-355. 

b. Case 10, left knee sprain September 2, 1986 10 rwa not . 

recorded, Ex. C-l6&2(b)/l(aH2L 

Tim Respondent’s medical report states that an employee was 

climbing in a tank, injured his knee and was put on rwa for ten days. No 

entry at all appeared in Respondent's log. Rwa cases are the type of cases as 

to which Mr. Preler wlauld admit that they would not sumive Ms. Romanok 

"first c&* because she considered them first aid. While Mr. Preler 

did tell Mr. Gumpert that certain activity restrictions would not 

affect an employee's job activities (ad hence not be recordable) 



there was no objection by Preler respecting this matter. Under Part 1904 a& 

the EL C-4, p. 43, the Respondent was legally obligated t6 record this 

matter. c3umpert:, T. 355-362. 

C. C&se 23, neck strain, August 27, 1985, 244 lost workdays v 
(lwd) recorded as 83 II&. Ex. C-16A-2(c)/l(a)(3). 

This incident was recorded in the 1985 log as lwd only until 

December 31, 1985. Mr. Preler told the CSHO that the Respondent only counted 

lwd until the end of a calerdar year. Under Part 1904 ad the 1978 BLS 

requirements, effective in 1985, an employer was legally obligated to record 

all lwd, estimate potential Lwd at year's end, and record actual lwd on the 

next year's log. See Ex. C-3, pa 15. The Respondent neither estimated mr 

recorded. The employee was not able to return to work until September 22, 

1986. Gumpert, T. 362-368. 

d. Case 29, left shoulder strain May 22, 1985, 3 ma not 

recorded. Ex. C-16A-2(d)/l(a)(4). 

The employee told Respondent% nurse that he was working 

cutting up twelve-bys used for scaffolds and hurt his left shoulder the prior 

night. The Respondent diagnosed a left shoulder strain. The 1985 calendar 

indicated three rwa. The employee was restricted from doing lifting below the 

waist and doing overhead work for "this week", which amounted to a three-day 

restriction. Under Part 1904 and the 1978 BLS requirements, Ex. C-3, p. 3, 4 
the Respoklent was legally obligated to record the matter. The Respondent did 

not record. Gumpert) T. 3tG-388. 

e. Case 29 right shoulder strain October 10, 1985, 1 r)Ja not 

recorded, Ex. C-16A - 2(a)/l(a)(5). 

The same employee suffered a strain on October 10, 1985 ard the 4 

Respondent's Ls-202A form stated that the incident was industrial. One rwa 



was imposed. There was m log entry. Under the Part 1904 and the 1978 BLS 

requirements, Ex. C-3, p. 3, the Respondent was legally obligated to record 

the matter. Gumpert, T. 387-388. 

f. Case 29, left ankle strain, April 22, 1986, 1 lwd and 5 ma 

not recorded, Ek. C-16A-Z(f)/l(aj(6). 

The Respondent's medical report states that the employee 

slipped off a rung of a ladder. Respondent marked the matter as "industrial" 

and diagnosed a sprain. The employee, a rigger, was precluded from climbing; 

riggers must climb. The matter was not recorded on the Respadent*s 1986 log. 

Gmpert, T. 390-398. Under Part 1904 and Ex. C--$, the Respondent was legally 

obligated to record lost and restricted workdays. 

g 
0 Case 30, shoulder sprain/strain .June 27, 1986 TIC% recorded 

medical treatment (prescription), Ex. C-16A-2(g)/l(a)C7). 

An employee suffered a shmlder injury which the Respodent's 

medical report stated was irdustrial. Prescriptions for Naprosyn (an 

anti-inflammatory) and Tylenol 3 (contains codeine) were written by 

Respondent. Under Part 1904 and Ek C-4, p. 43, prescription medication is 

medical treatment and recordable. The matter was not recorded on the 1986 

1% l Gumpert, T. 399-402. 

h. Case 31, chest strain October 6, 1986 2 Lwd not recorded, 

Ex. C-16A-2(h)/l(a)(8). 

The Respondent's record states that the employee said he was 

moving materials and felt a sharp pain. The employee had pain when breathing 

in and when moving. The Respondent considered this an industrial matter. The 

Respondent's LS-210 indicated the employee was out of mrk two days, October 
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8-g. me employer's calendar showed these were workdays. The incident was 

not recorded in the 1986 log. Mr. Preler did not sav anything about this d 

matter. wrt, To 4047405. under Fart 1904 and Ex. C-4 the Respondent was 

legally obligated to record the matter. 

i. Case 39, back strain February 3, 1986, 4 rwa not: recorded.!. 

Ex. C-l6A=2(i)/l(a)(9). 

The Respondentk report states that the employee said he was lifting a 

welding machine and suffered an acute "lb&' (low back strain). The incident 

occurred on a Monday and rwa of no lifting or bending were prescribed for the 

"rest of week." The incident and rwa were not recorded. Under Part 1904 and 

&. C-4, p. 43, the Respondent was legally obligated to record this matter. 

Gumert. T. 405-408. 
. 
J 0 Case 60, muscle strain April 15, 1986, 3 lwd rpt recmied, 

Ex. C-16A-2(i)/l(a)(lOL 

According to the Respondent's medical report the employee fell 

on his back while on an I-beam. The Respondent considered it an industrial 

incident. The Respondent's E-210 states the man was out of work April 16 and 

returned April 21. The Respondent's work calendar showed the employee missed 

Wednesday, April 16/Friday, April 18. The matter was not recorded. Gumpert, 

I'. 408-411. Under Part 1904 and Ex. C-4 the Respondent was legally obligated 

to record. 

k. Case 65, left knee strain, April 17, 1986, 2 lwd not 

recorded, Ex. C-l6A=2(k)/l(a)(ll). 

The Respondent's medical report described this incident as 

industrial. The employee had stated he injured his knee descending a ladder. 

- - 6 



The incident was not recorded in the log at all. Under Part 1904 and Ex. C-4, 

p. 43, lost workday injuries and the rnunber of lost workdays must be recorded. 

The employee was out of work Friday, April 18 and Monday, April 21. Gupz, 

T. 412-416. The Complainant amended the complaint to allege two rather than 

one day lwld not recorded. T. 417. 

1. Case 68, neck strain June 4, 1986, rwa not recorded, Ex. 

C-l6A=2(l)jl(a)(12.). 

A sheet metal worker suffered an acute strain while lifting dies. He was 

restricted from using his right arm, lifting over 10 pourx!ls, and doing 

overhead work for one day. The restrictions would affect his ability to lift 

tools and materials. The 1986 log did not'show this incident or the 

restriction. Mr. Preler told Mr. Gumpert that this type of matter ha) wmld 

not have sumived the "second cut" Mue to Respodent's information flow 

system). Under Part 1904 and Ex. C-4, p. 43, the Respondent was legally 

obligated to record the matter. Gumpert, T. 428-432. 

Ill. Case 79, left thumb sprain July 25, 1985, 9 .rwa not 

recorded, E+ C-16A-2(m)/l(a)(13). 

Respondent's medical report states a pipefitter hit his thumb 

with a crowbar. Respondent considered it an industrial matter. Reference to 

the Respondent's 1985 calendar shuw~I the employee, who returned to work on 

August 7, 1985, was on restricted duty using a splint and receiting therapy. 

The employee's foreman told the CSHO that the employee was on restricted duty 

as stated in the &bit pages which are the medical and hospital visit 

reports. The matter was not recorded. Gumpert 432-440. Under Part 1904 and . 
Ex. C-3, p. 3, the Respondent was legally obligated to record this matter and . 

the rwa involved. 



n. Case 84, back strain July 30, 1985, 1 lwd not recorded, I+. 

A welder suffered an acute back strain. The employee was a 

third shift employee. Injured on his shift, he like many third shift 

employees waited to see the company doctor on the day his shift ended which 

would be the day after he had started his shift. Tttus, %o work tonight" 

means he is to refrain from starting working the day he saw the doctor, and he 

thus lost one day (i.e., starts work 1190 p.m., July 29, 1985, injured on 

July 30, 1985 ) finishes work morning of July 30, 1985 and sees doctor, no work 

started July 30, 1985 but does start work 11:OO p.m. July 31, 1985; one day is 

lost - the July 30, 1985/July 31, 1985 shift day). The Respondent considered 

shifts begun at, e.g., 11:OO p.m. July 31, 1985 to be worked on 

August 1, 1985. The incident and lost day were not recorded. Gumpert, To 

0. Case 92, groin strainAwst 20, 1985, 3 lwd not recorded, 

Ex. C-16A-2(o)ll(ai(?S). 

The Respondent's medical report states that a welder fell and 

suffered a groin pull. The employer's E-210 and comparison with the calendar 

showed 3 ldinvolved. The matter was not recorded. Gumpert. T. 458-461. 

P 0 Case NO,-neck strain April 3, 1985, 36 lucid and 39 rwa not . 

recorded, Ex. C-16A-2(p)/l(a)(16), 

A painter suffered neck strain and lost 36 days, according to 

the employer's records and calendar. He returned to work but was unable to 

lift over 60-70 pow&. Painters lift heavy staging. The man was also 

restricted from sweeping and overhead work. The restrictions lasted 39 



days. The matter was not recorded. Mr. Preler did question this matter, 

suggesting it might not be recordable because the man had mmerous injuries 

and illnesses, but Mr. Preler did not provide anv information that the neck 4 

strain had not occurred. Gumpert, To 461-476. 4 

Q 0 Case 100, muscle strain, March 17, 1986, 4 rwa r-ct 

recorded, Ex. C-16A-Z(q)/l(a)(17). 

A painter suffered a muscle strain while lifting lead on a 

Monday. The Respondent prescribed four days without heavy lifting. The rest 

of the worktJleek was four days. Painters must lift staging and heavy painting 

guns* The matter was not recorded. Gumpert T. 481-483. 

L Case 101 back strain October 9, 1986,- 16 1tJd and 18 r~a mt 

accurately recorded, Ex. EA+r)/l(ai(l@. 

The Respondent's records stated that an industrial accident 

occurred respecting an employee considered by Respondent to be a maintenance 

mechanic/crane operator. Reference to the Respondent's calendar and its 

documents, as well as Mr. Gumpert's conversations with Mr. Preler, s- that 

the employee missed 16 days of work and then was restricted to "no heavy 

lifting" for 18 days. The Respondent's rescue unit classified him as a crane 

operator, but the Respondent's nurse classified him as a maintenance mechanic. 

The matter was not recorded in the log, Gumpert, T. 483-515. Mr. Preler could 

not explain the absence of an entry - when asked about it, he was silent. 

Gumpert, T. 515. Mechanics must lift heavy object, Gumpert, T. 522. 

s. Case 104, left foot strain, January 25, 1986, 4 1xI and 9 

rwa not recorded, Ex. C-16A-Z(s)/l(a)(19). 

A hmer/grinder suffered an injury and lost four days followed 

by nine days of "no prolonged standing or walking." Gumpert, T. 523-528. 



. 

In this instance Mr. Preler told 

Mr. Gumpert that only the medical report, which did not refer to restrictions, 

would have been sent to Ms. Cave. The emplovee was on restricted duty January * 

25 to February 10, on February 11 he went out of work until February 18. 

Restricted duty cases did not sunrive the first cut and therefore neither that 

information nor the later reports respecting lost days which never even got to 

Ms. Cave, would have been recorded. Therefore, the entire matter was not 

recorded. Gmpert, T. 527-530. The Complainant amended to allege 9 rwa. To - 

530 0 

t l Case 104, proin strain August 26, 1986, 9 lwd rmc recorded, 

Ex. C-16A-2O/l(aH20). 

A hmer/grir&r suffered a groin strain while lifting. The 

Respondent’s records state nine lwd occurred, as cross-checked to their 

calendar. The matter was not recorded. Mr. Preler said that the 

non-recording could have occurred because of a lapse in time between when the 

injury occurred and the date a foreman learned of it. Gumpert, T. 536-542. 

B l Items l(b)(l)-lW6) 

1. Lacerations 

a. Case 31, head laceration, December 15, 1985, 67 11@ 

recorded as 11 Iwd, Ex. C-l6B-2(b)/l(bi(l). 

A welder suffered a head laceration when angle iron fell on 

her. The Responcknt*s LS-208 states the welder was out of work from December 

16, 1985 to March 23, 1986. The incident was recorded on the 1985 log but no 

lost days appeared on the 1986 log. The employer counted only days until 

December 31, 1985. Ms. Cave told Mr. Gumpert she counted lost days only until 
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a year's end. Mr. Gumpert determined the actual lost days by checking the 

E-208 ad the Respomlent's work calendars. Under Part 1904 and the 1975 BL,S 

requirements the Respondent was obligated to record all lost days, estimate 

potential lost days, and enter actual lost days if the lost time spanned the 

end of one year and the start of the next. See Ex. C-3, pp. 15-16. Gumpert, 

T. 561-565. 

b. Case 48, forearm laceration December 27, 1986, 16 lwd 

recorded as an illness, _Ex. C-l~(c)-2(b)/l(b)(2). 

illness. 

- and it 

incident 

In this case the employer did record the matter, but as an 

A burner-grinder had suffered an injury - metal entered his forearm 

became infected. Under Part 1904 and h. c-4. D. 37, such an 

must be recorded as an injury. Illnesses are not muted in 

development of lost workday injury rates, and therefore r&recording affects 

the real l&i. Mr. Preler explained the error by saying "the clerical was not 

trained to know the difference in how to record it." Gumpert, T. 565-569. 

C. Case 59, finger laceration June 25, 1985, medical 

treatment, stitches, not recorded, Ex. C-16B-Z(~c)/l(b)(3). 

The Respondent's records state that the employee dropped a mig 

machine (a welding machine), suffered a 3/4 inch laceration and received four 

sutures. Sutures are medical treatment under Part 1904 and the BLS 

requirements, Ex. C-3. The matter was not recorded. Gumpert, To 569-573. 4 

d. Case 102, shoulder laceration, September 24, 1986 medical 

treatment, steristrips, not recorded, Ex. 

The Respondent's records show that the employee walked into an 

angle iron and suffered a shoulder laceration. Peroxide and an ice pack were 



applied, and then steristrips. Under Part 1904 and Ex. C-4, pe 43, 

steristrips are medical treatment, and the Respondent was legally ddigated to 

record the matter. There was no lost time or restricted activity. The matter 

was not recorded. See Gumpert, To 579-583, 

This matter exemplifies the Respondent's failure to record 

medical treatment cases which did not involve any lost or restricted days. 

e. Case 105, hati laceration, September 23, 1986, medical 

treatment, steristrips, not recorded, Ex. C-16B-2(e)/l(b!!5). 

The Responrfent's records state that a grinder cut his hand and 

was given a betadine soak and steristrips. As noted, use of steristrips 

constitute medical treatment and is recordable. The matter was not recorded. 

According to Mr. Preler, see Gumpert, T. 589, the notation that steristrips \ 

were applied appears on Respondent's revisit form, which did not even come to 

Ms. Cave from Ms. Romano. Ms. Cave got only the medical report form and in 

cases like this that form did not state any recordable actions or incidents. 

&pert, T. 580-589. 

This case exemplifies the effects of the Respondent's paper 

flow system deficiencies upon recording. 

f. Case 110, elbow laceration, April 22, 1985, 28 I& mt 

recorded, Ex. C-16B-2(f)/l(b):6). 

An employee tripped over pallets and suffered a laceration, 

which became infected. The Respondent's records say that 28 lwcl were 

involved. This matter was not recorded at all, not even erroneously as an 

illness. Mr. Preler was asked about the failure to record but could not 

explain it. Gumpert, T. 589-593. 
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C . Items l(c)(l) - l(c)(JO) 

1 0 Bruises, Contusions, and Crushing Injuries 1 
a. Case 3, head contusion, September 18, 1986, 3 Iwd not 

y~orded, Ex. C-16C - Z(a)/f(c)(l) 

The Respondent's records state an employee was hit in the head 

when a stack of shelves fell on him. The records and the 1986 work calendar 

show 3 lwd were involved. Although rwa of no climbing or work at heights were 

prescribed the CSHO did not consider the failure to record those as a 

violation because MY. Preler asserted that the employee, a supply room 

attendant, did not climb or work at heights. Huwwer, the Respondent did mt 

record the matter in any way at all. Guqert, T. 597-599. The bplainant 

amended from two to three lost days, T. 599-600. 

This case exemplifies OSHA's inspection policy of giting the 

Respondent the benefit of the doubt concerning whether rwa were recordable; if 

restrictions did not affect job performance the Complainant did not find that 

Respondent's nonrecording was violative. 

b. Case 4, back bruise,.October 30, 1985, 211 lwd, recorded as 

2 lc, EL C-16 G2(b)/l(cH2). 

The Respondent's medical records state that an employee was hit 

in the back when a forklift tipped otter. The Respondent classified the 

incident as i&trial. The Respondent's leave of absence form states the 

employee was out of work "with back injury." MY. Preler told MY. Gumpert that 

the Respondent only counted lost days until an employee was put on long-term 

disability (at which point Respondent stopped counting). The Respondent only 

-13. 



entered two lost days on the 1985 log even though the employee was put on 

leave on March 9, 1986. See EX. C-12, p. 38, the 1985 log. The employee was 

still out in July 1987. According to Mr. Preler, the Respondent's medical 

report, however, said *'out of work till Monday." The accident occurred on a 

Wednesday and Ms. Cave counted only Thursday and Friday as lost. See Gumpert, 

T. 1851, also see T. 1853-1854. 

Mr. Preler also told Mr. Gumpert that when an employee returned 

to work the Respondent would "change the days away" to reflect the total days 

out of work. See Gumpert To 1854-1855. This employee had not returned, and 

Respondent never changed the original two day entry. 

As MY. Gumpert stated, if a case involved lost workdays 

starting at the day of injury itself, the Respondent mid catch return to 

work cases. If there was no initial entry of a lost day, return-to-rk cases 

(if the out of work period began after the injury day) were disregarded (an no 

information was entered on the log). See Gumpert, T. 1855. Here, in a case 

where there was no return-to-tJlork at all, the Respondent did not change the 

initial entry. 

The Respondent's policy was to place disabled employees on 

leave after 90 days. Cumpert T. 1857. The Respondent's insurer stated that . 

the employee could work as of September 4, 1986. ti, the employee was 

theoretically able to return to mrk 211 days after the injury. Under Part 

1904 and the BLS requirements lost days must be recorded until an employee can 

return or is transferred or determined to be totally disabled. Cumpe -it; T. 

1858-1861: Lcee Lx. C-3, p. 14 ard Ex. C-4, p. 16. The Pespoxient never even 

entered the September 1986 theoretical return day as a cut-off for lwd. 

Gumpert, T. 1863. 
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At the closing conference the Respondent defended its "90 da&’ -I 

@icy, but it does affect the lwdi severity and also biases the apparent 

severiv of the injury as it appears in Respondent's records. See Gwnpert, T. 

1864-1165. 

Although the employee had not returned as of July 1987, or as 

of July 5, 1989, the Complainant accepted the Respondent's insurer's 

determination, received by OSHA after Mr. Gumpert developed the citation, see 

T. 1858, and amended to "211 lwd" not recorded. See T. 1867. 

c. Case 8 knee contusion, June 12, 198S, 1 rwa not recorded, 

Ex. C-16 C-2(c)/l(c)(3). 

A shipfitter was hit by a bolt on Thursday June 12 arid was told 

No kneeling or excessive climbing was prescribed respecting Friday, 

June 13, 1985. Shipfitters climb and kneel in the course of their duties. The 

matter was not recorded. Mr. Preler explained that the restriction appears on 

a revisit form which never even got to "Safety" (Ms. Cave, for recording) 

under Respondent% paper-flow system. Gumpert, T. 606-611. 

d. Case 11, thigh con-ion, A-t 30, 1985, 5 ma mt 

recorded. EL C-16 C-2(d)/lk)(4). 

The Respondent's records, which classify the accident as 

"industrial", state that a shipfitter injured his thigh on August 30, 1985 

when he slipped. He reported the incident on September. 12, 1985 due to lumps 

whichcausedconcem. The Respondent prescribed r‘10 climbing for one week; 

September 12 was a Thursday and one week would have included five workdays. 

Shipfitters must climb. The matter did not appear on the log. Mr. Preler 
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told Mr. Gumpert that Ms. bmano Fx>uld have considered this a first-aid case 

ad it '*wouldn't have even ken looked at by the Safety Clerical for 

recordkeeping purposes." Gumpert, T. 612-W. 

e. Case 48, head co+sion June 3, 1985, 4 lwrri not recorded, 

Ex. C-16 C-Z(e)/lk)(5). 

An employee carrying material fell and hit his head. The 

employee was out of work June 4 to June 10, faur lost workdays according to 

Respondent's calendar. The incident was mt recorded. Mr. Preler could not 

explain the Respondent's failure to record, Gumpert, T. 618-622. 

f. Case 60, hand cxmtusian, March 5, 1986, medical treatment - 

prescription not recorded, Ex. C-l6G2(f)/lk)(6). 

The Respondent's records state that a w&b hit his harrd. The 

Respondent considered it an industrial accident. The Respondent prescribed 

Tylenol 3. Tylenol 3 is a prescription drug, as the Respondent's mrse, MY, 

Lage, told Mr. Gumpert, and as Mr. Curnpert fouti by checking the Physician's 

Desk Reference. The matter was not recorded. Gumert. T. 622-630. Mr. 

Preler said that this weld have been considered first aid. Gumpert, To 

630-634. 

Q. Case 63. knee contusion. February 3. 1986. 1 rwa not - 

recorded, Ex. C-16C - 2(g)/lk)(7). 

The Respcmient's records state that a w&Ier's grinder (welders 

also grind) kicked back and hit his knee. The Respondent considered this an 

Mustrial accident. The Respondent's records state that Respondent 

restricted the employee from kneeling, squatting, or prolonged standing for 
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one day. This restriction would affect a welder's job activities. The matter 

did mt appear in the log. Mr. Preler told Mr. Gumpert this case would have 

been considered first aid. Gumpert, Tm 635-638. 

h. The Comptainant vacated item h in this section of the 

Complaint. See 'I-. 639. .& 

i 0 Case 104, finger contusion, April 22, EM, 29 rwa not 

recorded, Ex. C-16C - 2(i)/lk)(9). 

T'he Respondent's records state an employee dropped an I-beam on 

his hand. The employee was a plate shop mechanic, but the Respondentts 

medical employees also classified the man as a txlmer-grinder. Plate shop 

mechanics do turn and grind. The Respondent prescribed light duty for one 

month, m heavy lifting and m repetitive activity with the right hark 

Gumpert, T. 640-641. In Respondent's shipyard there are TY) strong 

delineations between trades, and an employee such as this one wuuld burn, 

grind, move metal plates ard beams, and cut plates. Gumpert, To 651-653. 'Ihe 

restrictions would have affected this employee's ability to do his job. This 

matter was not recorded. Mr. Preler told Mr. Gwnpert that this incident wcfflld 

have been considered first aid. Mr. Gumpert checked the Respondent's wrk 

calendar for 1986 and f& that restrictions for one month equalled twenty 

workdays, June 20 to July 20. Gumpert, T. 653-655, 664. Mr. Gumpert 

determined that the Way 15, 1989" date of injury, stated on one page of the 

Respondent's records, which Gumpert had examined in chronological or&r, was 

simply a misdating, Gumpert T. 668, 674+ZL . 
The Complainant amended the complaint to allege that the 

Respondent did not record an injury, and the related rwa, which had occurred 
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on Ap'ril 22, 1989 or on b&y 15, 1989. See T. 694-697. 
. 3 l Case 105, scalp contusion October 1, 1986, 4 hd and 2 ma 

not recorded, Ex. C-16 C-2(j)/lk)(lo)o 

The Respondent's records state that a welder was hit by an air 

pressure rig. He was out of work October 14 to October 17, Tuesday-Friday. 

The employee was in restricted work states, no climbing, October 2 and October 

3, Thursday and Friday. Welders climb to weld at elevated sites. The matter 

was not recorded. Gumert, T. 685-689. 

D 0 Items l(d)(l)-l(d)(3) 

1. Fractures 

a. Case 104, thwnb fracture November 14. 1986. 16 rwa recorded 

as m lost time, EZx. C-l6D=2(a)/l(dHL). 

The Respondent's medical report states that a plate shop 

machanic suffered a fractured thumb while rolling metal. The employee was 

restricted from full use of his right hand for two weeks. Plate shop 

mechanics must use their hands to manipulate metal plates. TheRespondent 

recorded this incident as a "no lost time." Gumpert, T. 1397-1404. This 

non-recording of restricted days would minimize Quonset's hdi rate and also 

would serve to deflect OSHA's attention from the incident. Gumpert, T. 

1404-1405. Ms. Cave did mt consider rwa cases to be recordable. Gumpert, T. 

1409, 1415/1414. 

The item was amended to allege only 16 rwa in 1986. See T. 

1392, 1400-1401. 
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b. Case 108, finger fracture Navembgr 12, 1986, 1 lwd recorded 

as Ty) lost time, Ex. C-l6D=2(b)/l(d)(2). 

The Respondent's records, which classify the matter as 

industrial, show that an employee suffered a fracture and was out of work on 

Thursday, November 13, 1986. The Respondent recorded this as a no lost time 

injury. see Gumpert, T. 141401422. 

c. Case 109, finger fracture October 6, 1986, 14 rwa recorded 

as no lost time, EL C-l6D=2k)/l(dH3). 

An employee suffered a fracture when a block of metal fell on 

this left third finger. Use of the left hand was restricted and the 

restrictions, including the fact that "he was in a splint", made it very ‘. 

difficult to do his job as a production welder. The emplqee was on ma until 

October 28, 1986, fourteen wrk days. The Respondent recorded this as %jury 

without lost work days." Gumpert, T. 1423-1430. This item was amended to 14 

ma from 21 rwa, see T. 1392-1393. 

This instance, and the prior two, exemplify Mr. GuIllDert’s 

methodology of checking underlying 

Respondent's logs' veracity, since 

restricted or lost days. The logs 

1430-1432. 

medical records in order 

fractures would mrmally 

were found to be false. 

a 

to check 

result in 

See Gumpert, T. 

E 0 Items l(e)l-l(e)(2) 

1. Abrasions 

a. Case 7, ankle abrasion September 18, 1986, 6 lwd not 

recorded. Ex. C-16E-2(a)/lk)(l) 

The Respondent's records state that an employee suffered an 

abrasion when a steel plate fell onto his ankle. The records state that this 
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was an industrial accident. The employee was out of work from September 19 to 

September 29, Six workdays. Although post-injury work restrictions were also 

imposed, Mr. Gumpert accepted Mr. Preler's position that thev would not have w 

interfered with the employee's job activities, and m unrecorded rwa were 

cited. The 1986 log did not have any entry respecting this matter. Gumpert, 

T. 1432-1437. The item was amended from seven lwd mt recorded to six lti not 

recorded. See T. 139-l-1392. 

b. Case 47, leg abrasion November 52, 1986, medical treatment 

- prescription, not re_corded, Ex. C-16E-2(b)/l(e)(2). 

The Respondent% records state that an employee's leg fell 

through planks while the employee was dragging a machine. The employee was 

given a prescription for Vicoden, a prescription painkiller. The matter did 

mt appear in the Respondent's log. As noted earlier, prescription medicattin 

constitutes recordable medical treatment. This item exemplifies the 

Respondent's treating such cases as first-aid and mt recording them. 

GumDert, T. 1437-1441. 

F 0 Items UfHl) - l(fH8) 

1. Bums 

a. Case 20, 1st degree neck and back burn, May 21, 1986, 

medical treatment - two visits - mt recorded, Ex. C-16F - 2(a)/l(f)(l). 

The Respondent's records state that an employee suffered a bum 

when molten metal fell into his shirt and burnt his neck and back. The 

employee was treated with silvadene cream on May 21 and on May 22. More than 

one treatment with a prescription drug constitutes medical treatment and is 
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recordable. Gumpert, T. 1441-14k The item was amended to refer to the reck 

and back rather than the employee's finger. T. 14440l&5. 

b. Case 35, 2nd degree arm bum, September 23, 1986, 3 rwa cot 

recorded, Ex. C-16 F-2(b)/l(f)(2,L 

?he Respondent% records state that an employee bumed his arm 

while ~lding. The employee was treated with silvadene and given a 

restriction of no heavy lifting for the rest of the week, which meant a 

three-day restriction. The restriction affected the employee's ability to do 

his job. This instance was not recorded on the Respondent's log in any way. 

Gumpert, T. 1448-1453. 

C. Case 40, steam bum,-eyes, July 23, 1986~medical treatment 

- prescription, not recorded, EL C-l6FWc)/l(f)(3L 

An employee suffered burns to both eyes due to radiator steam, 

He was given a prescription for AK spore, which is a prescription 

opthamological drug, multiple applications of every two hours for four days. 

The incident was not recorded in any way. Gumpert, T. 1456-1461. 

d. Case 41, 2nd degree finger bum June 30, 1986 medical 

treatment - presc 

The Respoxient's records state that hot metal fell into an 

employee% glove. The employee was treated with silvadene more than once. 

The matter was mt recorded in any way. As noted earlier, use of a 

prescription drug more than once constitutes medical treatment. Gumpert, T. 

1462-1465. The item was amended to note the medical treatment. T. 1464-1465. w 



e. Case 52, 1st degree fpearmburn July 11, 1%35,4 11 lti not 

recorded, Ex. C-16F-2(e)/l(f)Ujo 

An employee suffered burns when his welding torch burnt his 

arm. The employee was out of work July 12 through July 28, eleven workdays. 

Mr. Preler could not explain the absence of any entry in the log. Gumpert, T. 

1467-1469. 

f. Item (f),Jk C-l6F'-Z(f)/l(f)(6) was vacated by the 

Complainant. There is no documentary exhibit. T. 1469-1470. 

g l Case 104, 2nd -degree hot bum May 16, 1986, medical 

treatment not recorded, Exe C-16F-2(g)/l(f)17), 

The Respondent's records show that an employee was burnt when a 

"hot piece" landed on his foot. The Respondent marked this as an izxiustrial 

accident and diagnosed a secoxl degree bum. The employee received silvadene 

twice l This was recordable due to more than one use of a prescription drug. 

The matter was not recorded. Gumpert, T. 1471.1474, The item was amended to 

delete a reference to five visits. T. 1471-1472, 

he Case 107, 3rd degree ankle burn A-t 7, 1986, 3 rwa -mt 

recorded, Ex. C-16F-Z(h)/l(f)(8). 

The Respondent's records show an employee suffered a bum, 

which Respondent marked as industrial. By October 1986 the ankle was inflamed 

and from October 16 to October 21, 1986 the employee was restricted by "no 

tank work and TY) climbinge" Three workdays were involved and the restrictions 

did affect the employee's work activities. The matter was not recorded at 

all, Cumoert. T. 1475-X78. 
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Mr. Pyeler said that this matter would wt have been recorded 

“&cause Of the revisit." The revisit form, which stated the restrictions, 

never would have gotten to Ms. Cave in the Safety Department. This 

exemplifies the systemic deficiency of Respondent's recordkeeping methods. 

See Gumpert, T. 1+78-1480. 

Complainant notes that Mr. Preler told Mr. Gumpert that the 

Respondent's December 1986 "audit", which Preler said was not in writing, had 

noted this systemic deficiency. Gumpert, T. 1480. Nevertheless, Mr, Preler 

certified the 1986 log as accurate. Complainant notes again that the April 

30, 1986 audit and the December 1986 ard January 1987 "audit" memorarrda, EL 

C-6/C-11, are written documents. Ex. C-8, the memorati from Roger Foster, a 

Safety Representative, addresses this type of defect very Clearly. 

G l Items l(g)(l)-l(g)(3). 

1. Ankle Injuries and Svnovitise 

a. Case 103, ankle injury, May 14, 1985, 1 lwd and 33 rwa not 

recorded, Ex. C-l6G=Z(a)/l(g)(l). 

The Respondent's records state that an employee strained his 

ankle at work in Building 60. The Respondent classified the injury as 

"industrial." The employee lost days from work, July 22, 1985 through July . 

29, 1985. The employee also lost May 22, 1985. The employer only recorded 

Six 1OSt daySe 'I'he employee was on restricted duty - TY) climbing or stooping 

- on May 20, May 21, May 23 to June 11) and June 30 to August 26, for a total 

of 33 days. The Respondent did not record any of the rwa days. Mr. Preler 

said the non-recordings were caused by "the revisits" - the hospital visits; 
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the hospital visit reports stating lost or restricted days never got to the 

Safety Department for recording. Even though a return to work form would 

include a rtisit form, Ms. Cave did not record such cases. The restrictions 

in this case did affect the employee's ability to do his regular job. 

Wrte Te 1977-1884. 

The Complainant amended the item to refer to one lwd not 

recorded. T. 1884. 

be Case 103, ankle injury October 26, 1985, 64 Iwd, not 

recorded, Exe C-l6Gr2(b)/l(g)(Z)e 

The Respondent's records state that an employee injured his 

ankle on October 26. The Respondent classified the case as "industrial." The 

employee had been working on and prior to October 26. The Respondent's 

records state that the employee was out of work October 27, 1985/Febr&ry 3, 

1986, 64 work days according to the Respondent*s work calendar. Mr. Preler 

explained that because a hospital visit report triggered the lost work days, a 

report which never even got to be Cave, the case was not recorded. The 

injury, an instantaneous event which occurred after the end of this employee's 

rwa noted in the prior item, was a separate recordable matter. The case was 

not recorded. Gumpert, T. 1884-1892. 

C. Case 103,- synovitis, February 3, 1986, 23 rwa and 157 lwd ~ --~ 

not recorded, IS. C-16C-2(c)(g)/l(g)(3). 

The Respondent's records state that the employee had syntitis, 

inflammation of the ankle tendon sheath. The employee returned to trk on 

February 3, 1986, see item (b), but was under restrictions. However, the d 
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employee 

February 

March 15 
. 
Job 0 In 

was out of work February 6 through February 13, and then on ma 

13 through March 14, a total of 23 nlJa. The employee then was mt 

until October 22, 1986, when the emplovee was transierred to another d 

total, the employee was out 157 lwd and on rwa for 23 days. The 

employee's condition was not the result of an instantaneous event, e.g., 

stepping of a%nit*' and straining the ankle, but rather the combination of his 

prior injuries. The case was not recorded. Mr. Preler had no explanation. 

Gumpert. T. 1892-1902. 

The Respondent placed the employee in **medical leave" on June 

8, 1986 and the Resporxknt did not count any of the lost days before or after 

JWE 5, 1986 as lwd. Gumpert, Te 1901~1902e 

The Complainant amended the item to refer to 23 rwa rather than 

25 mae T. 1902-1%3e 

H 0 Item l(h)(l) 

1, Amputations 

ae Case 53, index finger amputation August 16, 1985, 1 rwa not 

recorded, Ex. C-16H-Z(a)/l(b)(l). 

An employee who was cutting a template cut off his fingertip. 

The Respondent marked it as an industrial accident The employee was put on 

rwa for three days ht only one day was a wrkday. The restriction applied to 

use of the hati fnvolved, which restricted the employee's ability to do his 

job of setting up plates and pieces of metal. This matter was not recorded. 

Gumpert. T. 1487-1490. 



I 0 Items l(i)(lH(i)(2) 

1. Dermatitis 

a. Case 94, dermatitis, July 25, 1985, 2 lwd and ma rot 

recorded, Ex. C-16102(a)/l(i)(lL 

The Respondent's medical report states that an employee had a 

progressive rash on his arms, neck, and eyelids. The Respondent classified 

the matter as industrial and diagnosed an allergic reaction to fiberglass 

“contact dermatitis." This employee would contact fiberglass in his job. The 

Respondent's records show ~JAD lost worMays. The employee was allowed to 

return to mrk on August 

was fired after that one 

1985 log respecting this matter. Gumpert, T. 1490-1496. 

5 with restrictions on exposure to fiberglass-, but 

day rwa. Nothing was recorded on the Respadent’s 

b. Case AOO, dermatitis, November 13, 1985, not recorded, 

allergic reaction to-paint thinner, Ex. C-161=2(b)/l(i)(2). 

An employee suffered a sullen hand after working with old 

paint thinner. The employee went to the dispensary on November 14. The 

Respondent diagnosed an allergic reaction to paint thinner. This employee 

would work with paint thinner. The Respondent's documents questioned the 

industrial nature of this matter, and Mr. Preler did so as well, but the 

Respondent never had investigated the matter. All illnesses, and dermatitis 

is an illness, must be recorded. This illness did not appear in the 1985 log. 

Gumpert, T. 1497-1500. 

The Commission has held that if the work environment 

contributed to or aggravated an illness it must be recorded, General Motors 
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&Q., 1980 OSHD 1124,743 (RC, 1980). If medical opinion, as here, is that a 

recordable disease exists, it must be recordede Only if a physician finds m 

disease may an employer fail to record, See Amoco Chemicals, Corp. 3 1986 03-D 

1127,621 (RC, 1986). Here, Mr. Preler substituted his opinion for that of a 

physician and Respondent did not record. Under General Motors ati Amoco, 

Respondent should have recorded. 

J l Items l(i)(l) - l(i)W) 

1 0 Embedded foreign obiects and prescrbtion drws. 

a. Case 9, foreign object in eye October 8, 1986 medical 

treatment-prescription, not recorded, Ex. C-l6J=2(a)/l(j)(l) -?. 

The Respondent's medical report states that an employee got a 

foreign body in his eye. The Respondent classified the incident as 

%dustrial". The Respondent diagnosed removal of a foreign My and 

prescribed Polysporin. Polysporin is an opthamalogical prescription drug, as 

Respondent's in-house physician, Dr. McKee, told Mr. Gumpert. 'Ihe Respondent 

prescribed use for two days. Mr. Preler told Mr. Gumpert this case was not 

recorded because it wwld not have sunnlved the "second cut.“ Under Part 1904 

ard the 1986 BIS requirements use of a prescription drug more than once 

constitutes recordable medical treatment; Ex. C-4, p. 43 (the 1978 BLS 

requirements contain an identical requirement). Gumpert T. 1517-1521. 5 

'Ik Complainant had amended this item to delete a reference to 

return visits. See T. 1514-1516. 

be Case 9, foreign object in eye October 8, 1986, medical 

treatment-prescription, not recorded. Ex. C-16J-2(b)/l(i)(2). 

The Respondent's records state that an employee had a foreign 

body in his right eye, as disclosed by a medical examination. The Respondent 
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classified this as an '*industrial" matter. The Respondent prescribed 

Polysporin every 2-3 hours for two days. The matter did not appear in the 

1% - l rt, "I'. 1521.1527, 

The Complainant had deleted a reference to return tisits for 

this item. See T. 151401516, 

C. Case lO,,foreip;n object in eye Januav 28, 1986, 1 rwa not 

recorded. Ex. C-16J-Zk)/l( i) (3). 

The Respondent's medical record states an employee suffered eye 

irritation from deburring or grindiqe Respondentk examination disclosed an 

embedded object with rust. The object and the rust were removed ati a 

prescription given. The Respondent was also restricted from grirxiing, 

welding, or burning for one day, January 29, 1986. There was TY) entry on the 

log for this matter. As noted respecting other rwa cases, they are recordable 

under Part 1904 and the BLS requirements. Gumpert, 15284534. 

d. Case 10, foreign object in eye September 20, 1986, medical 

treatment - return visits and prescription, not recorded, EL 

C-l6J-2(d)/l(jH4). 

The Respotient's records state that an employee was diagnosed 

as having a foreign body and rust in his right eye. The Respondent classified 

this as an "industrial" matter and the records state the accident location was e 

"Building TWO.” The Respondent moved the material and prescribed Polysporin 

for two days. The matter was not entered on the Respondent's 1986 log. 

Gumpert T. 15354537. 

The Complainant had deleted a reference to return visits. Te 

1514-1516. 
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e. Case 20, foreign object in eye September 24, 1985, medical 

treatment-prescript&on, not recorded, &. C-16J-2(e)/l(jji:!, ‘I 
The Respondent's records state that an employee got grit in his 

eye. The Respondent classified this as an "industrial" matter. The 

Respondent removed the grit and prescribed Ak spore, a prescription drug, 

three times a day for two days. Under Part 1904 and the 1978 BLS 

requirements. Ex. C-3, p. 2, this matter had to be recorded. The 

Respondent's log had no entry for this matter. Gumpert, T. 15434547. 

f. Case 28, fore@ object emb&ded in eye, January 25, 1985, 

medical treatment and prescription, not recorded, Ex-. C-16J-2(f)/l(j)(6) 

The Respondent's records state that an employee got grit in his 

eye while grinding. The Respondent diagnosed an embedded object in the left 

eye with residual rust. The Respondent classified this as an %dustrialt~ 

matter. The Respondent removed material and prescribed Polysporin for ttJ0 

days, The Respondent's log 

1549-1551. 

g l Case 28, 

had no entry for this matter. Gumpert, T. 

foreign object in eye September 13, 1985, medical 

treatment-prescription, qot recorded, Ex. C-16J-2(g)/l(j)(7). 

The Respondent's records state that an employee was welding in 

a tank in Building One, a production area, got something in his eye, and went 

to a bspital. The Respondent classified this as an Wxlustrial" matter. At 

the Respondent's dispensary residual rust was removed and Polysporin 

prescribed for ~WD days. The matter was not recorded in the Respondent's 1985 

1% l Gumpert, T. 1552.1558. This is the type of case which would not sunrive 

the "first cut" (by Ms. Romard; documents would physically arrive on Mse 

Cave's desk (Ms. Cave did the "second cut") but be disregarded. See Gumpert, 

Te 1559. 
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. h, Case 28, foreign object in eye April 28, 1986, medical 

treatment - prescription, not recorded, Exe C-16J-2(h)/l(j)W. 

The Respondent's records state that an employee suffer& an 

industrial injury and that examination under a slit lamp disclosed a foreign 

body in the left eye. The Respondent removed it and prescribed Polysporin 

every 2-3 Etaurs for two days. The Respondent% 1986 log had no entry. 

Gumert. T. 1566-1568. 

i 0 Case 28, foreign object in eye, June 5, 1986, 2 rwa not 

recorded, Ex. C-16J-2(i)/l(j)(9). 

The Respondent's records state that an employee suffered an 

Qdustrial'T accident; the Respondent diagnosed a foreign body in the right 

eye and prescribed sin&e applications of AK taine 

Restrictions of "no welding, burning, or grir&r& 

affect this employee's regular activities, for two 

Monday, June 

did he argue 

activities. 

9. Mr. Preler did not argue that the . 

and Neosporin. 

were imposed, which wuuld 

days, Friday, June 6 and. 

case was not industrial nor 

that the restrictions had no affect on the employee's regular job 

The Respondent's log had no entry. Gumpert, To 1568-15720 

Although it is not alleged as a separate matter, the Respondent 

also prescribed more prescription drug usage. See T. 1570 and 1573-1574. 
. 
J 0 Case 28, foreign object in eye October 20, 1986, medical 

treatment - return tigits, not recorded, Ex. C-16J-2( jI/l(j>clo>. 

The Respondent's records state that an employee got a small 

object in his eye. On October 22, the Respondent removed it, classified the 

matter as industrial, applied AK taine drops and applied AK trol drops also. 

On October 23 the employee received an application of Polysporin. The 
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employ= had two visits for this incident. AS Dr. M&e told Mr. Gumpert, all 

the medications used were prescription medications. Use of prescription 

medication more than once is recordable medical treatment, and return visits 
y+ 

for application of 

The matter was not 

k . 

such me&cations constitutes recordable medical treatment. 

recorded in the Respondent's log. Gumpert, 7'. 1574-1580. 

Case 31, foreign object embedded in eye, January 12, 1985, 

medical treatment not recorded. Ex. C-16J-2(k)/l(i)(llL 

?he Respondent's records state that an employee got aE object 

in his right eye while deburring. The Respondent classified this as an 

"industrial* matter, removed the object, and applied Acutracin, a one time 

application of a prescription drug. However, removal of an embedded object 

from an eye is itself recordable medical treatment. Mr. Preler did mt raise t . . & 
arry objections to Mr. Gunpert's classifying (removal of) embedded fcmigw ,:' 

bodies as medical treatment. There was no entry in the Respondent's 1985 log. 

Respondent's medical employees, including Dr. McKee and nurses, said that the 

doctor removed embedded foregin bodies. Gumpert, T. 1580-1586. Also see Ex. 

C-3, p. 2, Ex. C-4, p. 43, and T=1587-1588 respecting the fact that embedded 

ob3_tct removal is recordable. - .- 
1. Case 31, co-al burn, medical treatment - prescription, 

not recorded, February 6-, 1985, Ex. C-16J-2(1)/l(j)@2). 

The Reswent's records state that an employee got something 

in his eye while grinding. The Respondent diagnosed a cornea1 bum, 

classified the incident as "industrial", and removed the exudate (fluid). Cold 

cornpress and Polysporin every 2-3 hours for two days were prescribed. Mr. 
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Preler said that this (type of) case would have been considered first aid by d 

f/is. Romano; Mr. Preler did not object to Mr. (t'umpert's classifying this as 

recordable medical treatment. The matter was not recorded in the 1985 log. 

&rt, T. 1588-1591. 

ms item was amended to refer to a cornea1 burn rather than a 

foreign body in the eye. 'I'. 1514-1516, 1588. 

m. Case 31, foreign object in eye, March 28, 1985, medical 

treatplent - return-visits and prescription not recorded, EL 

C-l6J-2(m)/l(i)(13). 

The Respondent's medical records state that an emplv got 

something in her left eye while deburring. The Respondent removed a foreign 

body and applied Neosporin, a prescription drug. A revisit occurred an Mar& 

28, 1985 at 1:55 p.m., the same date as the first visit of 8:00 a.m., and 

additional matter was removed and Polysporin applied. The Respondent 

classified this case as "industria1.** The two instances of application of a 

prescription drug made this a recordable matter. Mr. Preler 

would not have been recorded because of the **first cut" (the 

Roman0 made up the **first aid" pile which physically went to 

said this matter 

oneinwhichMs. 

Ms.Cavebut 

which she disregarded for recording purposes). Additionally, the secoti visit 

noted on Respondent's hospital visit report, would have never gotten to Ms. 

Cave. Gumpert, T. 15924595. 

This case exemplifies both the Respoxlent's failure to train 

Ms. Roman0 and Ms. Cave, the effects of non-training, and way in which 

Respondent's paper flow led to recording violations. This case also 
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exemplifies how cases which were recordable due to second visits went 

unrecorded - Ms. Cave never even got the documents which triggered 

recordability. 
3, 

Mr. Preler did not 

as recordable medical treatment. 

1595-1596. 

object to the classification of this matter 

'Ihe log had no entry. Gumpert, T. 

n. Case 31, foreign object in eye November 19, 1986, medical 

treatment, not recorded, Ex. C-l6J=2(n)/l(j)(14). 

The Respondent's records state that an employee got slag in her 

left eye while chipping. The Respondent classified the matter as i&trial, 

examined the employee under a slit lamp, faund the object and a cornea1 burn, 

and removed the object. Exudate was also removed and Polysporin prescribed 

for every 2-3 hours for two days. Mr. Preler said this would have been 

considered first aid under the Respondent's system and not recorded. Mr. 

Preler did not object to Mr. Gumpert's determination that the case was 

recordable. The matter was not recorded in the log. Gumpert, 7'. 1596-1599. 

0. Case 33, foreign object embedded in eye, August 20, 1985, 

medical treatment, not recorded, Ex. C-163-2(o)/l(j)(15). 

The Respondent's records state that an employee got a foreign 

body in his left eye while sandblasting. This employee was referred to an . 

opthamologist. The object was removed and Maxitrol prescribed. Rernoval of an 

embedded object is medical treatment and makes the injury recordable. Mr. 

Preler did not object to Mr. Gumpert's determination. There was no entry in 

the log. Gumpert, T. 15994602. 
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P 0 Case 35, foreign-object in eye, August 5, 1986, medical 

treatment - prescription, not recorded, Ex. C-16J-Z(p)/l(j)(16L 

Q, 
The Ekspotientk records state that an employee was burning 

(metal) and got a metal burr in his left eye. The Respondent classified the 

incident as *'industrial*', diagnosed a foreign body in the left eye (three 

pieces at "six o'clock") and prescribed AK Spore three times a day ("TIDV'). 

Mr. Preler did not object to the determination that this was a recordable 

matter. There was no entry in the Respondent% log. Gumpert, To 16024607. 

Q l Case 39, foregin obje_ct embedded in eye May 20,.1986, not 

recorded, EL C-16J-2(q)/l(j)(17) 

The Respondent's records state that an embedded foreign body 

was removed from an employee's left eye by Dr. We. The Respondent 

classified the matter as *YxIustrial.'* As mted, both Dr. McKee andmrse 

Lage had told Mr. Gumpert that the doctor removed embedded foregin bodies from 

employees' eyes. As also noted earlier, an embedded foreign body constitutes 

a recordable injury. See Ex. C-4, p. 43. Mr. Preler did not object to the 

determination that the matter should have been recorded. The log had no entry 

for this matter. Gumpert T. 16G7-1610. 

It. Case 39, foreign object embedded in eye, June 27, 1986, 

medical treatment and prescription, not recorded, &IL C-l6J=2(r)/l(j)(18). 

The Respondent's medical report states that an employee got 

something in his right eye, A foreign body with rust was removed. Polysporin 

was applied and later it was prescribed for two days' use. Mr. Preler did not 

object to the determination that this was a recordable matter. There was no 

entry in the Respondent's log. Gumpert, T. 16104613. I 
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S. Case 41, forei.n object in eye, April 21, 1986, medical 

treatment - prescription and return visits, not. recorded, Ex. 

The Respondent's medical records state that an employee said he 

got something in his right eye "yesterday." The Respondent classified this as 

an "industrial“ matter and diagnosed two foreign bodies in the right eye with 

rust at the first visit, April 22 at 7:00 a.m. At 1:00 p.m. that date AK 

spore for two days was prescribed. The employee also received medical 

treatment at each visit, a secoxi basis for recordability. Mr. Preler did mt 

object to a determination of recordability. The log had no entry. Gtlmpert, 

T. 1614-1617. 
- 

t 0 Case 45, foreign object in eye, October 21, 1986,-l r~a '11ot 

recorded, Ex. C-16J-ZW/l(j)(20). 

The Respondent's records state that an employee got something 

in his right eye. The Respondent classified this incident as irdustrial and 

remwed the object. Polysporin was applied once, first aid which did not make 

the injury recordable. Hoer, on Thursday, October 23, 1986 the employee 

was restricted from burning, welding, or grinding. These restrictions wuld 

affect the employee's ability to do his job as a sheet metal mechanic. Mr. 

Preler did not object to the determination that the restrictions made the case 

recordable. There 

1617-1622. 

u. 

medical treatment, 

was m entry at all for this incident. Gumpert, T. 

Case 47, foreign object embedded in eye, February 28, 1986,, . 
not recorded, EL C-16J-2(u)/l(-j)(21). 

The Respondent's records state that an employee got something 

in his eye on February 28 while at work. The Respondent diagnosed an embedded 
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b@7 and classified this as an "Mustrial" incident. The man was referred to 

an opthWON@st. MY. Preler did not object to the determination that this 
% 

matter was recordable. The Respondent did not record this case in its log. 

Gumpert, T. 16224627. 

The reference to a "referral*' in the Complaint item itself was 

deleted. See T. 1514-1516. 

V. Case 47, foreign objects in both eyes, December 2, 1986, 

medical treatment, prescription, not recorded, Ex. C-KF2W/l(j)(22). 

The Ekspondent's medical report state that an air pressure 

from a gauger blew fragments into an employee's eyes. The Reset 

classified this as an "industrial" matter and diagnased possible foreign 

bodies in both eyes. One of the Respondent% EM'& diagnosed this third shift 

accident. The Respondent prescribed Bacitracin four times a day. Bacitracin 

is a prescription drug, as Dr. McKee told Mr. Gumpert. Mr. Gumpert told Mr. 

Preler this matter was recordable and Mr. Preler said nothing. There was m 

entry in the Respondent's log. Gumpert, T. 1627-1630. 

W. Case 52, foreign ob-ject in eye, June 27, 1985, medical 

treatment - prescription, not recorded, Ek. C-16J-2(a)/l(j)(23). 

The Respomknt% records state that an employee was diagnosed 

as having krrns and foreign bodies in the right eye, as well as a bum in the 

left eye. Althuugh the bodies were removed with a Q-tip, they were not 
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e&&&d, AK taine and AK spore, - 

use every three-four huurs. The 

industrial. The 1985 log had TX) entry. Gumpert, T. 1630-1632. 

were applied and AK spore was prescribed for 

Rqmdent classified the incident as 

x. Case 52, foreign object embedded in eye, August 27, 1985, 

medical treatment, not recorded, Ex. C-16J-2(x)/l(j)(24). 

The Respondent's medical records show that an employee had an 

object embedded in his eye. The Respondent classified the matter as 

industrial, removed the object and rust, applied AK taine drops and prescribed 

Polysporin for two days. As noted above, an embedded object in the eye is a 

recordable matter. The Respondent's log had no entry. Gumpert, T. 1632-1636. 

Y 0 Case 53, foreign object in eye, August 14, 1985, medical 

treatment - prescription, notlcrecorded, lk. C-KF2(y)/l(j)(25). 

The Respondent's records state that on August 14, 1985 an 

employee got something in his eye as a result of his walking by a grir&ng 

operation. &I August 15, 1985 at 6:50 a.m. the employee went to the 

dispensary. The Respondent classified this injury as industrial, diagnosed 

rust in the eye, and applied Neosporin and AK taine. On August 15, 1985 at 

7~20 a.m. the employee visited the Respondent’s dispensary again. Residual 

rust was removed and the Respondent prescribed Polysporin for two days. Mr. 

Pyeler said that the first visit would have been considered first aid and that 

the document recording the secoti visit (the '*retisit") and prescription dd 

not have wen gotten to the Safety Department. Gumpert, T. 1636-1641. 
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This case exemplifies "the revisits'* defect in the Respondent’s 

paper flow system, although the Complainant notes that the Respondent also 

failed to record injuries necessitating removal of embedded objects and/or 
;t; 

prescription drugs 

The 

16394640. b 

2. Case 58, foreign object embedded in eye, medical treatmept 

and prescription - not record& Ex. C-16J=Z(z)/l(i)(26). 

regardless of whether "revisits" were involved. 

Respondent did not record this matter. Gumpert, T. 

The Respondent's records state that an employee was burning 

(metal) and got something in his eye. The Respondent classified the injury as 

industrial, diagnosed an embed&i body in the right eye, remved it, and 

prescribed Polysporin for two days. Mr. Preler stated that the Respodent 

considered embedded body removal as first aid (ati therefore the injury ms 

not recordable) and that the Respondent considered prescriptions to be 

first-aid (and therefore a related injury was not recordable). The case not 

was recorded. Gumpert. T. 1641-1644. 

aa. Case 59, foreign object embedded in eye, March 29, 1985, 

medical treatment, not recorded, Ex. C-16J-2(aa)/l(jH27). 

The Respondent's medical report states an employee had an 

embedded body and rust in his left eye. The employee was treated with AK . 

taine drops and, Polysporin. He was also sent to see an opthamologist and 

received curettage of a cornea1 ulcer. TheRespondent 

as %xIustrial.** Mr. Preler said that both Ms. Romano 

consider this as a first-aid case. The Respondent did 

in its 1985 log. Gumpert, T. 1644-1647. 

classffkd this injury 

and Ms. Cave would 

not record this injury 
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bb. Case 59, foreign object embedded in eye, August 1, 1985, 1 A 
lwd not recorded. EX C-KJ-~aajl(jH28L I 

The Respondent's medical records states that on Thursday, 

&t 1, an employee got a foreign body in his right eye at lo:30 p.m. in 

Building 60, a production area. They classified the injury as industrial. 

The Respondent diagnosed a foreign body in the right eye but could not YemOve 

it 0 The employee was out of work on Friday, August 2. The employee returned 

on August 5, a Monday. The foreign body was removed by an outside physician 

(i.e., not Dr. McKee). The injury was not recorded. Mr. Preler could not 

explain the absence of an entry. Gumpert, T. 16474652. 

cc. Case 60, forei gn 

treatment - prescription, not recorded, Ex. C-l&J-2(cc)/l(j)(29L 

The Respodent's records state that an employee who w&&i in 

Building 60, got a foreign body in the 

and some rust and applied Polysporin. 

prescription for Polysporin to be used 

of the Respondent considering injuries 

more than once to be first-aid matters 

left eye. TheRespondent removedit 

However, a second visit resulted in a 

for two days. This is another example 

necessitating use of prescription drugs 

(and not recordable). It also 

exemplifies the information-flow deficiency under kich a hospital visit 

report noting prescription and dosages ("the revisits") never even got to Ms. 

Cave. This injury was not recorded. Gumpert, T. 16524655. 

cld. Case 60, foreign object in eye, December 1, 1986, medical 

treatment - return visits and prescription. not recorded, Ex. 

The Respondent's records state that an employee got something 

in his eye while working in Building 60. The Respondent classified the injury 
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as "i&trial," diagnosed rust in the eye and applied Neosporin, a 0~ time 

application. mr, a later visit resulted in removal of additional rust 

and a prescription for AK spore for two days. Mr. Preler explained the 
‘a 

non-recording as being due to "the revisit(s)", which, as in this case, stated 

that use of prescription drug was prescribed for more than one dose; the 

revisit document never wen got to Ms. Cave. Gumpert T. 1655-1659. 

As Mr. Gumpert explain& only when an employee returned to 

work after being out of work wwuld the Respondent attach a hospital visit 

report ("the revisits'* 1 to a return to mrk form, and only then, in those 

cases, wculd Ms. Cave get a hospital visit form. Gumpert, To 1659. 

Complainant notes, bver, that as prwiuusly addressed items 

show, the Respondent failed to record information related to the bspital 

visit forms Ms. Cave did get if she had made no initial entry respecting the 

injury. Also, the Respondent failed to record prescription-related injuries 

which were noted on forms Ms. Cave did get - she considered them as first-aid 

cases even if more than one dose was involved. 

ee. Case 65, foreign object in eye, October 10, 1985, 1 rwa 

not recorded, Ex. C-l6J=2(ee)/l(j)(31). 

The Respondent's records state that on Friday, October 10, an 

employee got material in his eye while grinding or &burring. The Respondent 

classified the case as *'irxIustrial*' and diagnosed irritation of the eyelid. 

Irrigation ad AK spore were used; irrigation is merely washing an object out 

and is first aid. Howwer, on October 14, 1985, a Tuesday, employee was 

restricted to tank watch duty, rather than being able to weld, bum, and 
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gfld, which were the employee's regular duties. This restriction appeared on _. 

a hospital Visit fOrIn. Monday, October 13, was Columbus Day, a non-work day. e 

Mr. Preler said that the failure to record was due to the fact that the 
s, 

hospital visit report (which stated the restriction) did not go to Ms. Cave. 

The case was not recorded. Gumpert, To 1667-1671. 

ff. Case 65, foreign object in eye, November 23, 1985, left 

cornea1 abrasion and prescription, not recorded, EL C-lSJ-2Cff)/l(j)(32). 

The Respondent's records state an employee who worked in 

Building 2003 had an abrasion of the left eye. A paint chip may have caused 

it. Cortisporin was prescribed, which Dr. McKee had said was a prescription 

opthamalogical medication. An eye patch was also prescribed. The employee 

was told to stay uut of work for three days; there was no evidence he did so 

and Mr. Gumpert did not determine this to be a lost day case. Howwer, the 

treatment made the injury a recordable matter. Under Ex. C-3, the 1978 BLS 

requirements arnf use of prescription medicine makes an injury recordable; 

under Ex. C-4, the 1986 requirements use more than 

recordable. There was no Etntry for this injury on 

Gumert. T. 1671-1680. 

once makes the injury 

the Respondent's log. 

E. Case 69, foreign ob-ject in eye October 9, 1986, InnJ&al 

treatment - prescription, not recorded, Ex. C-l6J=2C&/lcj>c33). 

'I"he Respondent's records state that an employee working in 

Building 60 had an eye problem. The Respondent diagnosed rust in the eye, 

removed it, and prescribed Polysporin for two days. Gumpert, T. 1680-1683. 

This is the type of case which would get to Ms. Cave (it would not be "cut" by 
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~1~. Romam) tit Ek. Cave would have reviewed it and considered it as first-aid 

because she considered prescription cases to be first aid and not recordable 

matters. wrt, Ty 1683e There was no log entry for this case. Gumpert, 
% 

I'. X84. 

hh. Case 6% foreign object in eye November 17, 1986, 1 rwa 

not rqcorded, Ex. C-l6J-Z~0ih~/lCj>C34L 

The Respondent's records state that an employee got metal in 

his left eye while burning metal. The Respondent diagnosed a foreign body in 

that eye, removed it, and applied Neosporin and AK taine. The hospital visit 

report restricted the employee from welding, gritiing, or burning on Nuvember 

18. The restrictions affected the employee's ability to do his regular job. 

The restrictions were on a “revisit" form and Mr. Preler said that is why the 

case was not recorded. It was not in the Respondent's log. Gumpert,T. 

16844687. 
. 

il 0 Case 69, foreign object in eye, December 10, 1986, 2 rwa 

not recorded, Ex. C-l6J-Z(ii)/l(j)(35). 

The Respondent's records state that an employee got a foreign 

object in his eye while in Building 60. TheRespomkntfoumi resichmlrust 

and referred the employee to a Dr. Coughlin, opthamlogist. The records also 

show subsequent rust removal, a prescription and photophobia. The Respondent . 

restricted the employee from welding, grinding or burning for 48 hours. Mr. 

Gurnpert count4 December 12 and December 15 as rwa days, a Friday and a 

Monday. Gumpert, T. 16874691. Mr. Preler told Mr. Gumpert there were two 

reasons for non-recording; one was that the rwa cases did not survive the 
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“second cut” (by Ms. Cave) because they were not considered recordable. 

~co~ly, this was one of *'the revisits", the "revisit" form tlhich stated the 

secoml day of ma - for Monday, December 15, would not: even get to Ms. Cave. 
e 

There was no log entry. Gumpert, To 1690~1691. 
. . 
33 0 Case 84, foreign objects in left eye, June 13, 1985, 

medical treatment - prescription, not recorded, Ex._C-l6J=2(jj)/l(j)(36)~ 

The Respondent's records state that an employee got something 

in his left eye. The Respondent diagnosed multiple grit in the left eye and 

conjunctivitis. The Respondent removed the grit, prescribed Neosporin every 

tm hours, and classified the injury as bdustrial. This is a case ~,Mch did 

not suwce Ms. Romads "first cut" - she considered it first aid. - There 

was no entry in the log. Gumpert, T. 1691-1695. 

The Complainant amended the item to refer to only the leftee. I, 
T. 1694. 

kk. Case 100, fore&m object in eye, mt 1, 1985, Mica1 

treatment - prescription, not recorded, Ex. C-165-2(kk>/l(j>(3!). 

The Respondent's records state that he got a foreign body in 

his eye while sandblasting. The Respondent classified the injury as 

industrial, diagnosed rust in the eye, rewed the rust, and prescribed 

Polysporin for two days. The case was not recorded in the log. Gumpert, To 

1696-1698d Also see 'F. 1699 concerning the Polysporin prescription as being 

for 'WD." 

11. Case 100, foreign objects in both eyes, Octqber 25, 1985, 

medical treatment - prescription and return visits, not recorded, Ex. 

C-16J-2(11)/l(i)(38). 

pie Respondent's records state that an employee got objects in 

both eyes while at work. The employee went to the Warwick Emergency Room on 4 
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October 25 and October 26. me Respondent classified the injuryties) as 

~~i&trial." The objects were removed. A prescription for ‘bpthstrep” (sic> 

and/or Opthane was given. The case was not recorded. While the bodies were 
r, 

not embedded, the need for a prescription drug made the injuryties) 

recordable. Gumpert, I'. 1698-1703. Under Part 1904 and Ex. C-3, the 1978 BLS 

Guidelines, even one use of prescription drug made an injury recordable. 

IRHl. Case 100, foreign object embedded in one eye, foreign 

object in other eye, medical treatment - prescription, not recorded, Ex. 

C-l6J-2(mm,/l(-j,c39,. 

The Respondent's records state that an employee got objects in 

his eyes while blasting. The object in the left was embedded. The Respondent 

diagnosed multiple grit in both eyes and the objects were removed. . 7'c': 
The Respondent prescribed Polysporin every three houri'for & 

days. Gumpert, T. 1703-1706. 

This is a case in which Ms. Romano would not have considered 

this as a recordable matter due to the absence of an LS202A form, while Ms. 

Cave considered it a first-aid case. There was no log entry. Gumpert, To 

1706. 

nn. Case 100 foreign object in eye, December 17, 1985, rwa not 

recorded, Ex. C-16J-2(nn) 

The Respondentk records state that an employee was blasting 

and got an object in his right eye. The Respondent diagnosed titiple grit in 

that eye and remved it at a December 20 revisit. The Respondent restricted 

the employee from blasting for 24 hours. Although one document in the 



exhfbit, p. 37 says the injury date was December 16 that is a clerical error, 

as Mr. Preler agreed. The restriction applied on December 20, a Friday, ad 

restricted the employee from doing his normal job activities. * injury was 
kc. 

not recorded. Gumpert, T. 1706-1711. 

00. Case 100, foreign object in eye, February 11, 1986, ~ ~- ~- 

medical treatment 111 prescription, not recorded, Ex. C-l6J=2(~)/lbjWl). 

The Respondent's records state that an employee got something 

in his right eye while blasting. The Respondent classified the injury as 

industrial, diagnosed an object in the eye, removed it, and prescribed 

Polysporin every 2-3 hours for two days. Mr. Preler said the case &S 

considered first aid. The injury was not recorded. Gumpert, T. 1711-1713. 

PP 0 Case 102, foreign object e@edded-in eye, July 16, 1985, 

medical treatment - prescription, not recorded, Ek. C-HJ-2Cpp)/lCj,<42>. 

The Respondent's records state that an employee got something 

in his left eye while working in Building 488. A metal object was embedded in 

the left cornea. It was removed with an 180gauge needle by an outside doctor. 

Four Percosset tablets were given. Gumpert, T. 1713-1716. Percosset is a 

prescription painkiller. The employer was also given a cortisporin ointment 

application and a patch. Cortisporin is a prescription drug. This injury was 

not recorded. Gumpert, T. 1716-1717. 

w 0 Case 102, foreign object in eye, June 19, 1986, medical 

treatment - return visits, first aid (drops), not recorded, Ex. 

The Respondent's records state that an employee had a foreign 

body in his right eye. The Respondent diagnosed it, removed it, and applied 

AK taine drops. The Respondent classified the case as "industrial." The 
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injury occurred in Building 2. Return visits occurred on June 20. Drops were 

applied at visits one and two. This was a recordable injury because the 
k 

employee got first aid twice (the drops). See Ex. C-4, p. 43. MY. Preler 

said the case was not recorded because of "the retisit." The first visit 

would have been considered first aid, which it was, ht the secoti one - not& 

in the revisit form - never got to Ms. Cave. There was no log entry. 

Gumpert, T. 1717-1722. 

rr. Case 110, foreign object embedded in eye, February 8, 1985, . 
mica1 treatmqt, not recorded, Ex. C-l6J-2(rr)/l(j)(44). 

The Respondent's records state that an employee had an ebedded 

object removed from his right comer by Pawtucket Valley Medical & Surgical 

Services. The Respondent's own medical report states that the object got into 

the eye on February 8, a Friday. The man got the object removed on February 

9. Friday was a workday according to the Resporxient's work calendar. The 

Respondent classified the injury at "industrial." MY. Preler said that the 

injury was not recorded because the Respondent's medical report refers to a 

foreign body and this was considered a first aid matter. Pawtucket Valley's 

bill and report, which refer to an embedded object, did not even get to Ms. 

Cave, they went only to Ms. Romano. The Respondent's paper flow system did 

not track information from outside doctors, such as reports, diagnoses, and 

prescriptions, for Part 1904 recordkeeping purposes. The injury was not 

recorded. GumDert. T. 1722-1725. 
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K l Items l(k)(l)-l(kj(l7~) 

1. Flashbums 

a, Case 8, flashburns of eye, March 5, 1986, not record@, Ex. 

The Respondent's medical report status that an employee 

suffered a "flash" in the right eye. The Respondent classified the matter as 

"industrial." A flashburn is caused by a welding arc's ultraviolet light and 

develops over time. The symptoms appear after exposure to the light. 

A flashbum is an illness urxier Part 1904. The 1986 BLS 

requirements, Ex. C-4, p. 64, state that a flastibum is an illness. This case 

should have been recorded as an illness. There was no entry at all. . Gumpert, 

T. 173071734. 
.T+* 

b. Case 8, flashbum of eye, April 30, 1986, not recorded, Exe 

C-16K-2(b)/l(a)(2). 

The Respondent's medical report states that an employee get 

somethinginhis eyewhileworking. The first diagnosis was a foreign body in 

the right eye, which was removed. However, a second visit, noted on 

Respondent's hospital visit report, states a diagnosis of a flashbum. Mr. 

Gumpert reminded MY. Preler that flashlxms are illnesses. Mr. Preler did not 

disagree. Mr. Preler also said that because the flashbum diagnosis appeared * 

on the hospital visit report Ms. Cave would not have gotten notice of the 

matter, tich Ms. Roman0 considered first aid. Mr. Preler noted the fact that 

Respotint's clericals were not trained. Cumpert, T. 173401741. 



C. Case 28, flashbum of_ eye, January 28, 1986, not recorded, A 

&. C-16K-2k)/l~(k)(3). 

The Respondent's medical report states that an employee had 

pai: and something in his right eye. The Respondent diagnosed a red and 

tearing right eye and flashburns of that eye. The Respondent classified the 

matter as "industrial." Cortisporin drops were applied. Mr. Preler said that 

the "clerical" was not trained to recognize flashbums, which she treated as 

first aid cases. The case was not recorded. Gumpert, T. 1741-1743. 

d. Case 28, flashbm of eye, May 7, 1986, rwa not recorded, 

Ex. C-16K-2(d)/l(k)(4). 

The Respondent's records state that an employee developed 

"flashes" as a result of "doing his job." The Respodent classified the 

matter as "industrial" and diagnosed a flash in the right eye. The emplqee 

was restricted to desk work, not his normal type of work. Mr. Preler agreed 

that to the extent that the documents for this item state two dates of injury 

or illness, they are explicable as clerical errors due to the employee being a 

third shift worker who starts at 11:OO p.m. on one day and finishes on the 

next calendar day. The documents also mention a first degree bum to the 

face, but such a burn is not inconsistent with a concurrent flashbum. 

Although the Respondent did generate an LS202A for this case Ms. Cave 

considered flastims as first aid matters and not recordable. Gumpert, To 

1744 -1751. 

The reference in the Complaint to a lost day was stricken at 

Complainant's motion. The employee did have one rwa day; because no light 

duty was available, the employee who was given five days' restriction, went 



home. The Complainant only considers 

17524755 and c-4, p. 51, because the 

after the shift on which the symptoms 
k 

the one day rwa at issue, See T. 

employee cuuld not complete a full shift 

of the flashbvm became noticeable. 

The matter was not recorded. Gumpert T. 1751. 

e. Case 31, flashburns of both eyes, May 1, 1986, 1 lwd l'rot 

recorded, Ex. C-16K-2(e)l(k)(5). 

The Respondent's medical report states that an employee "got a 

flash yesterday at work" and saw an outsi& doctor. The diagnosis was 

flashburns in both eyes. The employee did not work on Friday, May 2. Mr. 

Preler could not explain the failure to record a lost workday case. The case 

was not recorded in the Respondent's log. Gumpert, T. 17564759. '. . 
7 s .7 

f. Case 35, flashburns of both eyes, April 11, 1985, ru>t 

;4si. . 

l 

recorded, Ex. C-16K-2(f)/l(kN6). 

T?E Respondent's medical report states that an employee 

developed a flashbum to both eyes while doing his job. The Respondent 

classified the matter as '*industrial.*' A dressing, Neosporin, and AK taine 

were applied. MY. Preler said that Ms. Romano would have considered this 

first-aid because she was not trained (and so it would have gone into the pile 

which Ms. Cave got but disregarded, it wwuld not sutive the "first-c&% 

The case was not recoded. It was recordable under Part 1904 and the BLS 

requirements, Ex. C-3, pp. 2 ard 13. Gumpert, T. 175971?64. 

g 
0 Case 36, flashburn in both eyes, l!QrchJ8, J985, not 

recorded. Ex. C-16K-2(e)ll(kML 

The Respondent's records state that an employee developed 

flashbums in both eyes on March 18, 1985. The employee had worked near a 
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welder. m &spOndent’s hospital visit report also states this diagnosis as 

~11 as keratitis. Mr. Gumpert told Mr. Preler that flashburns are illnesses 

ad must be reCOrded Mr. Preler had ~10 comment. The case was not recorded. 
\_ 

Gurnpert T. 1764-1767. 

h. Case 46, flashbum of eyes, July 25, 1985, not recorded, 

be. c-16K-2(h)/l(h)W. 

The Respondent's medical report states that an employee said he 

"has a flash in left eye." The Respondent diagnosed a left eye flash. Mr. 

Preler agreed with Mr. Gumpert’s statement that the illness was not recorded 

due to the clericals failure to *'pi&M) it up." The case was not recorded. 

Gumert, T. 17654771. 

i a Case 47, flashbums of both eves. Julv 15, 1985, 1 rwd not 

recorded, Ex. C-16K-2(i)/l(k)(qL . 
The Respondent's medical report states that an employee said he 

was (doing his job) and got "flashed'* in both eyes. The Respomient classified 

the case as "industrial" and diagnosed flashbums in both eyes. 'Ihe employee 

was treated with both AK taine drops and AK spore ointment. The employee was 

'but of work tonight;" as a third shift employee he was out of trk on the 

July 15/July 16 shift. The case was not recorded. Gumpert, T. 1771-1774. 
. 
3 l Case 47, flashbums of both eyes,-January 20,3986, 1 l@ 

not recorded, Ex. C-16K-2(j)/l(k)(lOL 

The Respondent's medical report states that an employee stated 

he had a WIG (metal inert gas) flash." The diagnosis noted red and tearing 

eyes. The employee also had a facial bum. The Respondent noted bums to the 
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face and eyes. T&.s tuti shift employee missed the January 20/January 21 

shift, Monday night to Tuesday morning. The case was not recorded. Gwnpert, 

T J 0 774-1777. The employee had worked the January 19/January 20 shift, L- 
Sunday, 11:OO p.m. to Monday morning. See T. 1778. 

k. Case 47, flashbum of eye, March 18, 1986, not record@, 

Ex. C-16K-2(k)/l(k)(ll)o 

The Respondent's medical report states that an employee had a 

"flash - with grit in his left eye? The Respondent classified this as an 

Y~tria~' matter. Mr. Gumpert told Mr. Preler that "it's a flash lxrn, 

it's an illness that's recordable." Mr. Preler did not respond to that but 

did say that MS. Romano co+dered it a first aid case. The case was W 

recorded. The grit was removed and Neosporin applied. Gumpert, To 1778-1781. 

1. Case 47, flashlxms, both eyes, wt 14, 1986, not 

recorded, Ex. C-16K-2U)/l(k)(12). - 

The Respondent’s records states that an employee was diagnosed 

as having developed "flash, both eyes." The Respondent classified the case as 

%xIustrial* and prescribed AK spore every two hours. The employee worked in 

Building 60, a production area. Although this case may have involved a lost 

workday OSHA (Mr. Gumpert) did not cite it as one because the Respondent 

failed to record the hour of the first tisit. However, as an illness it was a 

recordable matter. It was not recorded. Guqxrt, T. 1781-1785. - .-- 

IL Case 47, flashburns of eye, October 2, 1986, not recorded, 

EIx. C-16K-2(m)/l(k)(13). 

The Respondent's records state a diagnosis of a flashbum of 

the left eye. The Respondent classified the case as "industrial" and 
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prescribed Polysporin every three hours for two days. The case was not 

recoded. GMlpert, T. 1785-1787. As Mr. Gumpert told the judge, in response 

to his question, "there aren't any really (flashbums that are recorded). As 
;a 

the judge noted, there are two bases for recording this case, "medication more 

than once and flashburn." The Respor&nt recorded under neither. In fact, in 

1986 the Respondent recorded only four entries respecting either illnesses or 

medication more than once <they are checked in the same column on the OSHA 200 

log) 0 See T. 1787-1791. 

n. Case 59, flashbum of eye,&ril 8, 1986, not recorded, EL 

The Respondent's records state the employee was (doing his job) 

and his left eye was bothering him. It had bothered him upon awakening also? 

The Respondent classified the case as "industrial," noted photophobia; ad 

diagnosed a "slight flash, OS "(left eye). AK ointment four times a day was 

prescribed for one day. There were two bases for recording, the illness and 

the prescription. The case was not recorded. Gumpert, T. 1791-1794. 

Although the prescription is not alleged as a separate basis 

for recording this item, the Respondent's failure to record illnesses for 

which prescriptions were issued is relevant to the lack of training facet of 

Respondent's willful violations of the Act. See T. 1794-1796. 

0. Case 60 flashbums of both eyes, June 3, 1985, not 

recorded, Ex. C-16K-2(o)/l(k)(lSL 

The Respondent's records state that an employee was diagnosed 

as hating flashbums in both eyes. The Respondent classified the case as 
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~*idustrialo” The evloyee said he was "flashed last night." The Resp&nt 

prescribed Polysporin for both eyes every 3-4 haurs for two days. AK taim 

drops ad AK spore ointment was applied at the dispmsary. ML Peeler said 
%. that Ms. Cave would have considered this a first aid case (MS. Cave would have 

reviewed the case brscause it did involve a prescription). The illness was rmt 

recorded. Gumpert, T. 1796-1799. 

P 0 Case 106, case 106, fla&bum of eye, March 13, 1986, not 

reco+d, Ex. C-16K-2(p)/l(k)(16). 

The Respondent's medical report states that an employee said he 

got a flash in his left eye. The Respondent diagmsed a flashburn and - 

con junctititis. A revisit resulted in the same diagnosis. Mr. Prel&r said 

the clerical considered it first aid. AsMrXumpertexplained,thiscaseb9d 
l 

c - 

no prescription and so it would not have survived the *'first-cut'* by Ms. 

Romano. Ms. Cave would have gotten the papers but disregarded them entirely. 

The case was not recorded. Gumpert, T. 17994803. 

Q l Case 107, flashbm in both eyes, October 20, 1986, 1 ttja 

not recorded, EL C-16K-2(a)/l(k)(17). 

The Respotient's medical report states that an employee said he 

was welding and got a flash. The Respondent classified the case as 

"industrial" and diagnosed a flashbum in both eyes. Neosporin and AK taine 

were applied, and the Respondent restricted the employee from working near 

welding for that day and the next. The restriction affected the employee's 

regular job activities. The second day counted as the rwa day. Mr. Preler 

said the clerical in the worker's compensation department considered it a 
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fir-t-aid case (it did not sunrive the "first cut", it went into the pile MS a 

Cave in Safety disregarded entirely). The case was not recorded. Gumpert, T 0 

1803-1806. 
'k+ 

1 0 Items l(l)(l) - l(1)(5) 

1, Miscellaneous Injuries and Illnesses . 
a. Case 36, conjunctivitis of both eyes, October 22, 1985, 6 

rwa,not recorded, Ex. C-16L-2(a)/l(l)(lJ. 

The Respondent's records state that the Respondent examined an 

employee who mrked in Building 17, a production area, and ti complained of 

irritation in both eyes. The Respondent diagnosed conjunctivitis and 

classified the matter as 'YmIustrial." The Respordent prescribed Polysporin 

every three hours for two days. The employee was restricted from welding, 

burning, or grinding for one week as of Friday, October 25, 1985. Therefore 

that day and five workdays the next week totalled six rwa days. The employee 

was a trainee-welder, but Mr. Preler confirmed that his regular duties did 

include the restricted activities. The case did not appear in the 

R.espondent's log. Gumpert, To 18084813. 

b. Case 48, inhalation of contact glue, October 2, 1986 nausea 

and weakness, raised blood pressure, not recorded, Ex. C-16L-2(b)/1(1)(21. 

The Respondent's medical report states chat an employee, who 

had been wwking with glue in a closed environment for six hours, was "really 

high." The employee complained of nausea, weakness, and blurry vision. The 

Respondent classified the matter as %xiustrial," obtained elevated blood 

pressure readings (194/104, 184/104, 186/96) over an hour's time, di.agnosed 
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fm inhalation, and prescribed *'rest**. The employee's condition COnstitut& 

an illness and was recordable as an occupational condition. See Ex, C-4, G. * 

42 ad Gumpgrt at T. 1822. Mr. &pert discussed the case with ML Preler and 

told him that the case was recordable unless the Respondent had conducted an 

imestigation disclosing that the matter was not a work-related illness. Mr. 

Preler said there had been no investigation. The case was not recorded. 

Gumpert, T. 1822-1823. 

Mr. Gumpert's position on the recordable nature of this illness 

is consistent with the Commission's decisions in General Motors Corp., 1980 

OSHD 1124,743 (RC, 1980) and Amoco Chemicals Corp., 1986 OSHD H27,621 (RC, . 

1986). 

c. Case 102, broken tooth, December 11, 1985, extraction, not 

recorded, Ek. C-16L-2(~)/1(1)(3). 

The Respondent's records state that an employee fractured 

tooth while eating during a work break. This occurred in Building 488. 

employee saw a dentist who extracted the tooth. The case was recordable 

because it occurred on the employer's premises, see Ex. C-3, p. -67. The 

a 

The 

case 

was not recorded. The employer did not investigate the matter and had r~) 

evidence that the incident had not occurred at work. Gumpert, T, 1824-1832, 

d. Case 101, conjunctivitis of both eyes, June 17, 1986, not 

recorded, Ex. C-16L-IZ(d)U~i~4). * 

The Respondent's records state that an employee was diagnosed 

as hating conjunctivitis due to overexposure to diesel fumes. The Respondent 

classified the case as "industrial." Conjunctivitis is an illness and hence 
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recordable* Neosporin was prescribed for use every bm hanSo k Preler 

said the employer had not investigated to determine whether the case was 

work-related. 
'gL-. 

18334837. 

The Respondent did not record the case SII its log. &prt, T, 

e. 

The 

Case 106, acute anxiety, December 5, 1986, ltjd not recorded. 

Complainant vacated this item. T.-1807. 

The Complainant avers that the Respondent's admissions in its Answer to 

the Complaint, the Respondent's admissions in discovery, the Respondent% 

admissions during the investigation, and the trial record establish that each 

alleged violation did constitute a violation of 29 C.F.R. Part 1904. 
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