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BEFORE= WEISBERG, chairman; FOUIXE and MOblTOY& aw 

BY THE COMMISSIONz 

This matter presenti an issue of first impression: whether a pm under the 

Occupational Safety and Health Act of 1970,29 USC 89 651-678 (“the Act’? is rendered 

moot if during the course of the procdhg the employer permanently discontiku its 

business operationa 

Following an accident in which two empluyces were killed at a ship repair fkility . 
operatedby Jacksonville Wpymds, Inc. (WI”) at the Mayport NaW Station in Florida, the 

Secretary cited JSI for one willful violation of section S(a)(l), the “general duty clause” of 

the Ad; five wilEi& five repeated, and eight serious violations of general industzy and 

shipyard standards; and one repeated and one other violation for failure to complete the log 
and summary of injuries and illness in the manner required by the Secretary’s recordkeeping 

‘Section S(a)(l) 29 U S.C. 8 654(a)(l), requires an employer to keep its workplace frte of 
“recognized ha&b iat are causing or are likely to cause death or serious physical harm.” 
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reNatio=. The Secretaty proposed penakks to-g W&ooO. b~ a brief order, 

A&&&ative Law Judge John H. Frye, m vacated the citations as moot, and the Secretary 

takes exception to that ruling. We hereby set aside the judge’s order and remand for further 

factual findings. 
The entire factual record consists of an unrebuttcd afkkvit by JSI’S president, Gary 

K. Lore- as supplemented by a conference call between the judge and counsel which the 
l judge noted in his order. The fkts may be briefly sB : Subsequent to the issm~e 

of the citations, JSI closed all its operations at Mayport due to cancellation of its lease with 

the Navy, and it dismissed all the employees who had been working there. lkro other ship 

yards operated by JSI (Bellinger Yard and JAX Yard) have also been closed and 3SPs two 

manufacturing plants either have been or are in the proc~~ of being sold. JSI is selling suntc 

of its real property to the City of Jacbnville and will be leasing other real prow TV 
acquire funds to pay creditors. The affidavit attests that JSI “is permanently and hmmcabb 

out of the ship repair business or any like or related busin- and will cxis& if at all, only 

for the purpose of asset disposal.” The judge’s decision notes that counsel for the Secretq 

“agreed that [JSIJ has ceased its ship repair operations and is engaged in winding up i& 

affks.” However, as of thedate of the affidavit, JSI employed seventeen employees in 

‘%usiness-termination activitW including accounting inventory, administration personnei 

matters such as workmen’s compensation, security, and property maintenance. 

It is a fundamental constitutional principle that courts can only adjudicate 

controversies between litigant% The existence of a case or ccmtroveq is fundamental to the 

tribunal’s jurisdiction to hear and decide the case. WW~RWR v. Ankonrar, 495 U.S. 149,lssI 

56 (1990). As a jur%dictional matter, its resolution does not turn on whether or to what 

extent the parties present or are willing to present arupnent on any issue. &e-w 

wbrld Ii x Adunw, 961 E2d 405,421(3d Cir. 1992); Q#ke of Comm of U@d Chwch 

of Chkt, 826 F.2d 101,105 (D.C. Cir. 1987). Rather, as the Supreme Court has frequently 

stated, the parties must have a “legally cognizable interest in the outcome.‘s Cowty #Las 

Angeks v. Davis, 4#l U.S. 625,631(1979); Powell v. MiiCo~~k, 395 U.S. -4% (1969). 
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If a quarrel between the parties is hypothetical, abstract, or academic, it will not be 

considered appropriate for judicial resolution. kf?w L@ I&. CO. w. Howonh, 300 U.S. 227, 
240 (1937). While voluntary cessation of allegedly violative conduct does not make the w 
moot, mootness can arise if ti effects of the alleged violation have been eriminRtui and if 

there is no -mbit expectation that the vi.olation will recur. Cbuzty #Las&w, see 
Uhited S&W, v. WT. Gmnt Cb., 345 U.S. 629,635 (1953) (judge did not cl111 in dismissing a 

proceeding where “there was no significant threat of future violation and . . . no f&tual 
dispute about the existence of such a threat”). 

When it established the Act, Congress rc&@ed that cmpm M the p&nary 

control OVtr the work environment.AnningJohg~oMo~ cd v. OSHRC, 516 F.&i 108l, 1088 (7th 

Cir. 1975). Aazordingiy, the obliguion to provide a s&e and heal- mkplacc and. to . 
comply with OSHA standards is placed on the employer, and a business orga&ati must 

comply with the Act so long as it is an employer having employees a those m m 

defined in the Act. Section 3(S) and 3(6), 29 USC 8 6SZ(S) and (6). toamis Cbbbzet Cb., 

15 BNA OSHC 1635,1636 n.2,1991-93 CCH OSHD f 29,689, p. 40,254 n.2 (No. 88-2015 

1992)&i& 2OF.3d 938 (9thCir. 1994); Viii--Mm&u Carp, 13 BNAOSHC2157, 

W58,1987-90 CCH OSHD f 28,504, p. 37,780 (No. 870214,1989). ’ 

Since liability under the Act is premiscci on the existence of 8 business entqxisc 

having an employment relationship with those whom the Act is intended to protect, we 

conclude that a proccedins may properly be considered-moot where the empluyer has 

effectively txmwtcd the alleged violations by terminating its employees and where there is 

no rcasonabIe likelihood that the employer will resume the employment relation&ip. The 

=md, hawlnm, dMs not suppoti the judge’s finding that mootness exists in the 

circumsmces here. 
Although the parties agree that JSI has discontinued its ship repair activities, as of 

the date of Lore& af6davit JSI remained an ongoing business enterprise with employees 
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at he w&site in questi& Acc&ing&, the affida;it fails to establish that this proceeding 

presents no active case or controversy with respect to the Secretary’s allegations. 

Nevertheless, as of the time of the affidavit JSI was actively engaged in the pfoctss 
of tee&g all of its business activities. The affidavit itself is dated October 28,1992, 

appmaimately 20 months am and therefore most likely does not accurately refkt the 
conditions at JSPs worksite as they presently exist. Since mootncss mgy arise at 811y stage 

(26 Cir, 1993) (case becomes moot during judicial revi- of a Comu@ion decision), we will 

afford the parties an opportunity to supplement the record with evidence as to JSI’s current 

emplqment statw3 
Accordingly, we remand to the judge for fkther evidence and factual m in an 

aped&cd manner on whether JSI is still an employer M de&cd at 29 U.S., 0 6520, Ik 

zRegardlcss of the s tatus of the ship repair work @iv0 of the Secretary% citatb items w 
violations of rccordkcepingstan~ The rccordkecpingrequiremen~ amongothcr~ 
stntt an infbrmatioti purpose for employees generally. Johrrron Cbbu& k, 15 BNA 
OSHC 2132,213~34,199143 CCH OSHD 129,953, pp 4O$W&64 (No. 8%261+ 1993). 
Furthermore, since the reco& doer not reveal the content of JSI’s injuzy and illn- m and 
the nature of the hazards reflected in them, we cannot conclude that the proper completion 
of those lm as required by the secretary’s citations, would not have a dir&t and immediate 
bearing on JSI’s remaining employees. 

‘Our dissenting colka@e exp~ his concern that if the judge determines that JSI has 
permanently discontinued its business operations and fihds again that the ewe is moot, JSI 
would be totally relieved of respons~&ility for allegedly qosing its emplayar to haza&us 
working conditions which resulted in the death of two of its employees. The ma@@ is 
equally concerned w&never any fatality occurs at any workplace. Here, however, a Endig 
of mootness would ht a&et in any way the Secreta@ authority to refkr thi& case under 
the criminal provisions of section 17(e) of the Act, 29 U.S.C. 8 666(e). We would also note 
that our colleague admits there is no evidence that JSI has made any business decision in 
order to avoid the OSHA citations and proposed penalties at issue here. Indeed, the 
majority is not aware of any case in the Act’s history where such an action by an emplayer 
has been alleged Therefore, we do not believe that a Ending of mootness here would 
encourage employers to go out of business to avoid OSHA citations and penalties nor would 
such a finding send a message that employers are not responsl%le for providing their 
emp~ayecs a tie and healthful workplace. 
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the event the judge deternines that JSI comes within the statutory definition, he is to 

schedule an expedited hearing and conduct further proceedings as appropriate on the meets 

of the citation allegations. 

Edwin G. Fodke, Jr. 

Data September 30, 1994 



WISBERG, Chairman, dissenting: 

me majority has chosen to remand this case to the administrative law judge for a 

&te&ation as to whether JSI continues to have & employees on the worksite and is still 

an employer under the Act. 1 I do not quarrel with that decision insofar as a finding by the 

judge thatJS1 still has employees would simplify this case and would result in a hearing on 
the merits of the citation allegations. However, my colleagues also conclude that -in the 

event JSI no longer has employees on the worksite, the case is moot. 1 strong& dissent from 

that finding., In my view, the citations issued by the Secretary m JSI for six willfuz six 

repeated, and eight seriousviolations and the Secretary’s proposed penalties of$692,m are 
appropriately before the Commission, this case is not moot, and the f&t that JSI 

permanently discontinued its business operations does not relieve it of responsibility for 

allegedly exposing its employees to hazardous working conditions result& in the deaths of 
two of its employees. 

In resohring this difficult but important issue of &st imprpressimq whet&r an 

enforcement proceeding under the Act is rendered moot if during the lit@Uon ths employer 

permanently discontinues its business operations, there are two questions that need to be 

addressed: (1) whether the case is moot as a matter of law, and (2) assuming the case is not 
technically moot, whether the Commission should exercise its discretion to decide the case. 

Initially it should be noted that the Secretary, the party that commenced this 

proceeding, is not seeking to-terminate it.* The Secretary’s citations and proposed $692,ooO 

l lIn remanding this case my colleagues direct the judge to “expedites f&her pmc&mg~ 
The fatal crane accident took place in August 1991 and the citation issued in February 1992 
JSI’s motion to dismiss “for want of jurisdiction because of mootnc#was made in October 
1992 and the judge’s order granting that motion issued February 2, 1993. In these 
circumstances and &en that more than 2 years have elapsed since JSI terminated its ship 
repair business at the Mayport Naval Station, in q view it is a little late to “rush” to see 
if JSI continues to have any employees on the site. 

‘Compare Climax Mo~bdenum Co. v. Secretary of Labor, 703 F.2d 447 (10th. Cir. 1983) 
(vacation of citations under the Federal Mine Safety and Health Act (“FMSHA”) renders 
the case moot because it eliminates any prospect that the mine operator would be held 
liable for the alleged violations) and Secretory of Labor V. Mtiati Rc)soturccri I~c., 12 
FMSHRC 949,199O WL 511702 (No. West 87438,199O) (Federal Mine safety and Health 
Review Commission (“FMSHRC”) holds case moot where the Secretary moves to dismiss, 
denying r&e operator’s request for a declaratory judgment). . 
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h pen&es a~ WCII as JSrs notice of contest are Still outstanding. The secretary has a 

legally cognizable interest both in the adjudication of the citation allegations and the assess- 

ment of penalties for any violations and has determined that adjudication of these claims 

remains appropriate and necessary. JSI, consequently, has a parallel interest in defending 

itself against these outstanding allegations and proposed penalties. Accordiqiy, I am hard 
pressed to find that this matter does not meet the prerequisites for the existence of a case 

or controversy. SeeAmal~tcdRrsn of StmeG Ebcbk R4zibvaydMotorcooch Employees 
V. Wibconsh Emplaymmt R&h&w B&t& 340 U.S. 416,417, ILL (1951)? 

The fact that there will be no repetition of $he alleged violaths since JSI has closed 

its ship repair facility does not render this case moot. It is well establis#W that an 
employer’s voluntary discontinuance of the challenged conduct is not itself suf6cient to 

render a proceeding moot. In whirlpool Corp., 8 BNA OSHC 2248,2249,1980 CCH OSHD 

lI 24,957, p. 30,793 (No. 9224, 1980), rev’d a& ?U?mcWW on otkgtmmdr, 645 F.Zd 10% 
(DC. Cir. Ml), the Commission held that abatement following a citation %cith~ negates 

nor excuses an empIoyer% ftiure to comply with the Act.” A case also is not moot merely 

because the only issu6 before the Commission is the assessment of an appropriate penally. 

The Act itself authorizes a contest by an employer only as to the proposed penalty amount. 

Thus, section lo(a) provides, in pa that an employer may %ontest the citation cw proposed 

assessment of penalty.” (Emphasis added) 29 U.S.CL 8 659(a). In sum, elimination of the 

violative conditions does not render penalties inappropriate although a&m&e abatement 

may be a mitigating fhm in the amomt of the penalty. 

Further; decisions by both the Commission and its judges m&e cl- that cititions 

are adjudicated basai on the circumstances existing at the time theviolations are alleged to 

have occurred regar&ss of whether there has been any intervening change in the empIoyer’s 

status. Thus, the Commission held in GAF Corp., 9 BNA OSHC 1451,1454 n.13,1981 CCH 

OSHD ll 25,281, p. 31,244 n.13 (No. 77.1811,198l) that subsequent closure of a plant “does 

‘See also Fwghten Local Union No. 1784 v. Stotrs, 467 U.S. Ml, 571 (1984) (‘koncrete 
interest in the outcome of the litigation” negates mootness); PbveU k Mccbmrock, 395 U.S. 
486,497 (1969) (%vc” issue of Powell’s claim for back salary mmained viable as under@- 
ning for a “case or controversy” although Poweli had been seatal in subsequent Congress). 
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not negate” a violation which occurred while the plant was in operation. cf: &men 

R&&m New~papcr Cop., 9 BNA OSHC 1590; 159495, 1981 cC?I OsHD 125,323, 
p. 31,385 (NO. 6352, 1981) (determination as to the feasibili~ of no& controls must be 

predicated upon facts as they existed at the time of the alleged violation and is not affected 
by subsequent renovations the employer made to its facility). I would find that a simi& 
conclusion applies with respect to employers who have terminated their business activities. 

See Ptice-Poahi6kmW-odnu10mrut, A Joiht Vi, 78 OSAHRC 66fC9, p. 4 (No. 13171, 

1978) (ALQ in which the judge concluded: 
The fact that the PPCO Joint Venture has cumpleted the wwk it amtracM 
to accomplish and is no longer in business does not change its status as az~ . 
employer at the time of the inspection. Dissohhg the Joint Ventme some’ 
two years later cannot relieve PPCO of respon&Glity for the antccc&nk 

’ violation, nor does that dissolution render the violation moot. The violations x 
* occurred at a time when PPCO was a viable, going business. PPCO must k 

held accountable. 

This holding appears to be consistent with a case arising under EWfSHk. As ajudplbr the 

FMSHRC held, 

The respondent’s assertion that since it has ceased operations, it is inapprop& 
ate to impose any civil penalty assessment for the violation. . . l is reject& 
The Act mandates the imposition of a civil penalty assessment when a 
violation of aq mandatory safety or health standard has occurr& 

Secntary of Labor Y, Steele Branch Mining, 15 FMSHRC 1667,1701,1993 WL 410486 (Na 

WEVA 92-953) (ALQ? These principles articulated under FMSHA are equally applicable 

to violations of the OSH Act, such as those alleged in the instant w for which penalties 

are mandated Set also Samtq ofL&orv. Mount&h Enagy, Ii, 2 FMSHRC 35541980 . 
WL 101756 (No. SE 8@5,19?0) (penalties assessed despite the closure of a mine and the 

termination of the c@rator’s business)? 

4Given the dearth of Commission precedent directly on point concerning this issue, these 
judges’ decisions are of interest although technically they lack value as precedent. 

‘1 note in this regard that the cases cited by the majority for the pposition that an entity 
may be held liable for previous violative conduct only so long as it employs employees 
(Loomis Cabinet Co. and Van Buren-Maduwaskza COP) do not address that issue. On the 

. (continued..) 
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Having cor&ded that this case is not mpot as a matter of law and that the 

Co-ion is not barred from considering this case, I would further hold that the 

Codsion should not as a matter of discretion decline to consider this cas-t. In my view, 

further proceedings in this case would effectuate the purposes and policies of the Act. 
In Cuyohoso Valky &. v. Viid Tbmsp~~&~ union, 474 U.Se 3, 6 (I=), the 

Supreme Court, in holding that the Commission Iach authority to review the secretary’s 
decision to withdraw a citation against an employer, reqnized that “etiorcement afthe Act 

is the sole responsibility of the Secretary.” While the instant case does llof invoh/e the 

Secretary’s decision either to issue or tu withdraw a citatioq matters outside the 

Commission’s review authority, nevertheless Ckyahqga suggests that some pn#ecutarial 

discretion should be accorded the Secretary in the instant m Here the Secrecy mu 
prosecutor has determined that this case should go forward no- that JSI bla, 

ceased its ship repair operations, and that further procem would be an appmptrkte um 

of the Secretary’s limited resources and would help effectuate the purposu of the Act. Such 

a determination by the Secretary is not unreasonabk, particularly where the instant case 

involves fatalities, nuinerous alleged willfU and repeat violations, and a large proposed 

penalty of S692,OOO. 

Moreover, this case does not appear to invooh~ an employer who is es~ntially 

judgment pro& The record’showr that while JSI! has ceased its ship repair operations, JSI 

has retained some real estate formerly occupied by the Jacksonville fkility with a view 

toward leasing it in ari effort to aquirc fWis to pay creditors. 

I believe the Commission’s obligation to decide cases without regard to changed 

conditions, includir~gthe termination of the business, is essential to the uverall enfixccment 

of the Act. Because3f the sheer number of workplaces throughout the counw, ingress 

‘(...continued) 
contrary, the issue in those cases is whether the cited entity was, at the time of the alleged 
violation, the employer of the employees who were exposed to the hazard and therefore 
appropriately cited. 

6JSI is a wholly-owned subsidiary of Fruehauf Trailer Corporation. . 



understood that the remedial purpose of the Act “to assure SO f&r as possible l l . safe and 

healthful workhg ~~nditions,~~ section 2(b), 29 LJS.d. 0 651(b), cannot be achieved through 

an enforcement mechanism alone without the voluntary cooperation of those affected by the 

Act. Thus,‘ the Act contemplates “encouraging” and “stimulating” employers and employees 

to undertake efforts to enhance the safety and healthfulness of working conditions. Se&on 
2(b)(l); Diebok& liz~. v. Ma&all, 585 F.2d 1327, 1338 (6th Cir. 1978). At the same we, 
however, Congress recogx&cd that some employen arc more willing to accept this 

respons~Mity than others, and Congress provided monetary penalties to induce compliance 
by those emplayers who otherwise would not take appmpriam mcasuru toidentifgand 
correct hazardous conditions in their workplaces. Lhdbp v, Rmkwdfi, 540 F2ci 1283; 

1292 (6th Cir. 1976).’ The Commission itself recognized this principle in one of its eariiut 

decisions, Ckscent Wharf& Wadkwe Co., 1 BNA OSHC 1219,1222,1971-73 (x31 OSHD 

ll 15,687, p. 20,980 (No. 1,1973): “[Qvil etiorcement provisions such as thw prcsuiii 
by the Act are primarily intended to induce voluntary compliance.” Set m Y, OSHRC 

(Iizterstatc Glare Co.), 487 E2d 438,441(8th Cir. 1973) (characterizing u ‘%v&reascmed” 

an argument that vacation of all proposed penalties would &ustratc the purpo~ of the Act 

by %ulliQingthe employer’s incentive in self-policing and sclfh15orcement”). Thu!~, the civil 

penalties the Commission assesses under section 17 of the At, 29 U.S.C 9 666t, have long 

been considered at least partially deterrent in that an effect of the penalties is to per$uade 

all employers to compIy with the requirements of the Act. Fd Iii, Jr., Ii v. OSHRC, 

‘The Supreme Co& has aiso recognized that the ratio of inspectors to work#accs renders 
the possibility of inspection alone insufficient for effective e~orccmetit of the Act. v 
Cop. v. MrushaU, 445 U.S. 1, 13 (1980). (Court upheld OSHA regulation permitting 
employees to choose not to perform assigned task because of reasonable apprehension of 
death or serious injury coupled with reasonable belief that no less drastic alternative is 
available.) See also Murder in the Workplace: Criminal prosecution v. Regulatory 
Enforcement, G. L Mangum, 39 Labor Law Journal 220-31,230 (1988) and OSHA After 
Ten Years, M. Rothstein, 34 Vanderbilt Law Review 71-139, 945.(1981) which discuss 
workplace inspections as part of the OSH Act compliance scheme and the limited number 
of inspectors compared to the number of workplaces. 
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519 F.2d 1200,1204 (3d Cir. 1974), afd on hearing-en barn, 519 F.2d 1215 (1975), afd sub 

notn, on other issues Atlas Rmjihg Co. v. OSHRC, 430 U.S. 442 (197q.B 

In view of the above, in my judgment assessment of penalties for any violations JSI 

may have committed is necessary in order to make it clear that employers cannot avoid their 

responsibilities under the Act even if they subsequently do go out of business. Su& a clear 

message is particularly appropriate in the instant case, where JSI not only has beea; cited for 

high-gravity violations resulting in employee fatalities but for wilM and repeated violation 

as well based on its extensive prior his&q of noncompliancc.9 

To find as the Commission majority does -that an employer’s cessaticm of busin- 

renders the citation enforcement proceeding moot clearly sends the wrong message 
concerning an employer’s respons~%ility to provide a s&e and healthful -rlcpU That . , 
is no evidence in the instant case that JSI terminated its operations in ordcI to escqe 

penalties. Nor do I believe that most employers would be motivate4 or ale to do so. 

However, I believe it is naive to think that some employers f&zing cconom& di@Wies or 

employers with smaller operations such as those found in the construction industry would+ 

not be tempted by the opportunities suggested by the majority decision today. To permit 

employers to walk away &om respons~%ility for exposing employees to hazarciou% wwkjng 

conditions regardless of the magnitude of these violations merely because they subsequently 

cease operations undermines the goals embedded in the Act itself, In my view this is the 

‘cf: Natibnul Ii C&d O!penmf Asrn v. Mcppc, 423 U.S. 388,401 (lW6), (under 
Federal Coal Mine Health and Safety Act, “[a] major objective of Congress was prevention 
of accidents and disasters; the deterrence provided by monetary sanctions is essential to that 
objective” given the infrequency of inspections.) 

9JSI has been the subject of numerous proceedings before commission judges. While not 
all of these cases’resulted in affirmed citations, a review bf the judges’ decisions in those 
cases indicates that violations were found in at least six prior casts. 
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red issue posed by this case, rather than whether’ there are any employees left on JSI’s 

premises to turn off the li@s. 

Stuart E. Weisbcrg 

Dated: SeDtember 30. 1994 
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Respondent has moved to dismiss this proceed@ on the ground that the total, 

permanent cessation of Restindent’s business renders this citation enforcement proaediag 

moot? In support of this argument, Respondent rnaintai~~ that 

.*. the penalty [which] QSHA seeh to enforce in this proccedingwa~ intended 
by Congm~~ to coerce abatement and to. ena8urage fbturu compliancs @Ibe 
penalties are not intended to punish for past miscond~ to perate m 
to txmtituta some kind of a “violation tax” or to compensate anyone b 
w Complainant may pruve that violations of the [OcqationaI safet)r 
‘and Hdth Act of 1970, as amended] or of its standards existed in A- of 
1991 at the Mayport facility or Complainant may fail to carry her burden of 
proat In either case, the outcome will be entirely academic; the fkility hru 
closed and the employer has ceased doin busin- To carry on with the 
instant proceeding therefore truly would be to beat a dead hom2 

. %ce Respondeat% I& in support of its motion at pp34 
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Resp&ent reties on, among other decisiorw, Atlas Roofing CO., ~~ZG V. OSNRC: 518 F.2d 

990; affiimed on other grauub, 430 U.S. 44597 S.Ct. 1261 (1977) for its argument with 

respect to. the purpose of the penalties prwidcd fat in the Act, 

Respondent relies on Cbwuy of La Aqgdu Y, Dun&, 440 U.S. 625,99 s,ct, 1379 

(1979) for the proposition that 8 case is deem& to be moot wham them is no rcaso~~ 

expectation that the alleged violation will recur and events halve completely and irmmc&~ 

put an end to the effbcts of the alleged violation. Respondent argluer that tlm axnpk&~ 

cessation of its business, attested to in an afkkvit executed by its m UII) c3rird 

Executive Officer, Gary K. Lore- assures that there will be no mpetith d t!m alIe@ G- e 
violation and eliminates the hazards identified by the c.itati~n.~ 

The Secretary opposes Respondent% motion on tb ground that the natbdmutmt 

filed by Respondent wwcs to create a live contmmsy so long m it rem&m in cock In 

order for the cam to be moot, the Sccrctaq believea that it wmdd be rmcesmy i!br 

Respondent to withdraw its hotice of contest? 

I find that Respondent has chnmmated that this cue is moot. Mi. Lore&affi;iavit 

indicates the entemrises inwhich 
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ceased to operate all of thea$ and describes the steps which are being taken to liqui&te 

thea F&q Mir, Lore= states that it w&d reqU.be zill infusion of about $30 to $4 

muion in-order for Respondent to recommence ship repair operations and that there is no 

intention to do so. The Secretary does not contest these representation In this situation, 

it is clear that there will be no repetition of the alleged violations cited by the Secretq b 

this Respondent and that the hazards identified in that citation have been eliminated. m~j, 

the imposition of the proposed pcnakb would.not cmy out the purpow of the Act to 

pmvide for s8fc waking environments by encouraging Respondent to reduce the mmiber 

of hazards at its work places? 

This proceeding is dismissed as moot. 

It is so ORDERED. 

. 
. 

Dated= February& 1993 
Warhingon, DC 

%a 0 Z@)(l) of the Act CJ sarct;oy ofLabur v. OS’C& C F& I SW Carp, 1s BNA OSHC 1209,121O 
(10th Cir. 1991): YZ F & I inhms us that it ceased operating the rclemnt ~~ke’avens in 1984, but we lack 
my asswanw that such operation will not rcsumr__ Given that possibility, review is appmpriat8 because 
workef safety is implicated? 


