UNITED STATES OF AMERICA
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION
One Lafayette Centre
1120 20th Street, N.W. — 9th Floor
Washington, DC 20036-3419

FAX:
COM (202) 606-5050
FTS (202) 606-5050

SECRETARY OF LABOR,
Complainant,
v. OSHRC Docket No. 95-1671
NYNEX, :

Respondent.

ORDER

Before: WEISBERG, Chairman; MONTOYA, Commissioner.
BY THE COMMISSION: |

Administrative Law Judge Richard DeBenedetto denied Respondent NYNEX’s
motion for relief from a judgment under Rule 60(b) of the Federal Rules of Civil

Procedure.! In support of its motion, NYNEX represented that the citation mailed to it

'Rule 60(b) provides in relevant part:

On motion and upon such terms as are just, the court may relieve a party or
a party’s legal representative from a final judgment, order, or proceeding for
the following reasons: (1) mistake, inadvertence, surprise, or excusable
neglect; (2) newly discovered evidence which by due diligence could not
have been discovered in time to move for a new trial under Rule 59(b); (3)
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresenta-
tion, or other misconduct of an adverse party; (4) the judgment is void; (5)
the judgment has been satisfied, released, or discharged, or a prior judgment
upon which it is based has been reversed or otherwise vacated, or it is no
longer equitable that the judgment should have prospective application; or
(6) any other reason justifying relief from the operation of the judgment.

. . This rule does not limit the power of a court to entertain an indepen-
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by certified mail on August 4, 1995 had not been signed for by a NYNEX employee and
was not received by NYNEX until September 26, 1995, when a copy of the citation was
faxed to NYNEX by the compliance officer who conducted the inspection. The Secretary
submitted a copy of a return receipt card that was signed by someone when the original
citation was delivered.

Judge DeBenedetto stated that the card was prima facie evidence that NYNEX had
received the citation and concluded that the company’s rule for receipt and delivery of
mail had been ‘‘internally breached.”” He therefore denied the motion for relief.

NYNEX petitioned for review of the judge’s order, submitting an affidavit in
support of its petition.” While neither the affidavit nor the representations of counsel are
evidence in this case, e.g., Bywater Sales & Service, 13 BNA OSHC 1268, 1986-87 CCH
OSHD 9 27,896 (No. 86-1214, 1987), they raise issues that warrant a hearing. We
therefore set aside the judge’s order and remand this case for the taking of evidence as to
the circumstances surrounding NYNEX’s receipt or nonreceipt of the citation. We further
direct the judge on remand to render a decision as to whether, under the circumstances

proven, the final order resulting from the Respondent’s late-filed notice of contest should

Stuart E. Weisberg 5

be set aside.

Chairman
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Dated: April 15, 1996 Velma Montoya / V

Commissioner

dent action to relieve a party from a judgment, order, or proceeding, or to
grant relief to a defendant not actually personally notified as provided in
Title 28, U.S.C., § 1655. . ..

2The Secretary filed an opposition to NYNEX’s petition for review objecting to the
attachment of the affidavit.



United States of America
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION
1120 20th Street, N.W., Ninth Floor
Washington, DC 20036-3419

Office of Phone: (202) 606-5100
Executive Secretary Fax: (202) 606-5050
SECRETARY OF LABOR,

Complainant,

V. OSHRC Docket No. 95-1671
NYNEX, |

Respondent.

NOTICE OF COMMISSION DECISION AND REMAND

The attached decision and remand order by the Occupational Safety and Health Review
Commission was issued on April 15, 1996.

FOR THE COMMISSION

Date: April 15, 1996 /ea\: Z( gﬂb"ﬁw §/P

Ray H. Darling, Jr.
Executive Secretary
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NOTICE IS GIVEN TO THE FOLLOWING:

Daniel J. Mick

Office of the Solicitor, U.S. DOL
Room S4004

200 Constitution Ave., N.W.
Washington, D.C. 20210

Frank V. McDermott, Jr.

Office of the Solicitor, U.S. DOL
One Congress Street

P. O. Box 8396

Boston, MA 02114

John D. Corrigan

BBO No. 100460

O’Malley & Harvey

160 Federal Street, 12th Floor
Boston, MA 02110

Richard DeBenedetto
Administrative Law Judge
Occupational Safety and Health
Review Commission
Room 420
McCormack Post Office and Courthouse
Boston, MA 02109-4501



