Some personal identifiers have been redacted for privacy purposes

United States of America
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION
1120 20th Street, N.W., Ninth Floor
Washington, D.C. 20036-3457

SECRETARY OF LABOR,
Complainant,
V. OSHRC Docket No. 16-1628

SCHAAD DETECTIVE AGENCY, INC,,

Respondent.

Appearances: Nicholas C. Geale, Acting Solicitor of Labor
Oscar L. Hampton 111, Regional Solicitor
Michael P. Doyle, Regional Counsel
U.S. Department of Labor, Office of the Regional Solicitor, Philadelphia, Pennsylvania
For the Secretary

L.C. Heim, Esq.
Katherman, Heim & Perry
York, Pennsylvania

For the Respondent

Before: Dennis L. Phillips
Administrative Law Judge

DECISION AND ORDER
This proceeding is before the Occupational Safety and Health Review Commission
(Commission) pursuant to sections 2-33 of the Occupational Safety and Health Act of 1970, 29

U.S.C. 88 651-678 (OSH Act). At about 7:00 a.m., March 20, 2016, an employee, first name



[redacted],! for Schaad Detective Agency (Schaad or Respondent) was shot and killed by an
armed robber, Clarence Leslie Briggs, during a robbery of one of Respondent’s clients that
occurred at the Fort Littleton Pennsylvania Turnpike Interchange, near Mile Marker 180 of the
Pennsylvania Turnpike (PA Turnpike). [redacted] was a contracted armed security guard
tasked with protecting a Pennsylvania Turnpike Commission (PTC) employee and van driver
(also referred to as a “teller”), [redacted], while he delivered and collected money at PA
Turnpike tollbooths.? Mr. Briggs was a retired 25-year state trooper familiar with the money
exchange detail on the PA Turnpike. (Tr. 153, 157; Ex. 9 at 1-4). [redacted] was not wearing
a ballistic-resistant vest, even though Respondent had provided and encouraged, but did not
require, him to wear one.®> Mr. Briggs shot [redacted] at least twice in the chest with a high-
power rifle, and he died due to the bullet wounds to his torso. (Tr. 153-55; Ex. 9 at 1-4, 9, 12).

The Occupational Safety and Health Administration (OSHA) investigated Respondent
as a result of this incident. As a result of the investigation, OSHA issued Respondent on

September 20, 2016, a citation alleging a serious violation of 29 C.F.R. § 1910.132(a)* and

! For privacy reasons and in view of his death as a result of the incident, only [redacted]’s first name is used in this
decision.

2 Mr. Briggs also shot and killed a PTC tollbooth collector employee during the robbery. (Tr. 45; Ex. 9 at 1-4,
12).

3 In this case, the vests at issue have been referred to throughout the record as “ballistic vests,” “ballistic-resistant
vests,” “bullet-proof vests,” “bulletproof vests,” “bullet-resistant vests,” and “body armor,” interchangeably. For
the purposes of this decision, the Court also uses the terms interchangeably, even though the terms may have
different definitions in another context outside of this case. The Court recognizes that the vests at issue here are
commonly referred to as “bulletproof vests,” but in this case, the exact capability of the vest (whether it be
completely bulletproof or just resistant, and whether it protects against all ballistics, or just bullets) was not
squarely placed in front of the Court. The issue, rather, was whether any vest, qualifying as personal protective
equipment, required by OSHA. Here, the Court finds that the Secretary has not established that Personal
Protective Equipment (PPE) vests were required at all.

4 Section 1910.132(a) states:

Application. Protective equipment, including personal protective equipment for eyes, face,
head, and extremities, protective clothing, respiratory devices, and protective shields and
barriers, shall be provided, used, and maintained in a sanitary and reliable condition
wherever it is necessary by reason of hazards of processes or environment, chemical
hazards, radiological hazards, or mechanical irritants encountered in a manner capable of
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proposing a $12,471 penalty.> Respondent filed a timely notice of contest, bringing this matter
before the Commission.

In its Answer to the Secretary’s Complaint, Respondent admitted that it was an
employer within the meaning of section 3(5) of the OSH Act, 29 U.S.C. § 652(5) and admitted
to “the time, location, place, and circumstances of each alleged violation under contest [as] set
forth in the Citation and Notification of Penalty.” (Answer at {1 3-5). Respondent, however,
denied that the proposed penalty gave “due consideration to the gravity of the violations, the
size of Respondent’s business, Respondent’s good faith, and its history of previous violations,
as required by Section 17(j) of the Act, 29 U.S.C. 666(j).” (Answer at § 6). Respondent
further stated: “The penalties are unreasonable under the circumstances in this case.” (Answer
at 1 6). Respondent then requested “that the Commission either dismiss the Citations or reduce
the penalties to a minimal amount.” (Answer at 1).

The trial was held on October 24 and 25, 2017 in York, Pennsylvania.® Both parties
filed post-trial briefs, and Respondent filed a post-trial reply brief. For the reasons set forth

below, the Court vacates Citation 1, Item 1.

causing injury or impairment in the function of any part of the body through absorption,
inhalation or physical contact.

29 C.F.R. §1910.132(a).

5 Along with Citation 1, Item 1, OSHA also issued another citation item, Citation 2 Item 1, alleging one other-
than-serious violation of 29 C.F.R. § 1904.39(a) and proposed an $8,908 penalty. The parties settled this Citation
2, Item 1 (an alleged reporting violation) on October 19, 2017. (Tr. 12-13). Only Citation 1, Item 1 (the alleged
PPE violation) remains to be adjudicated. (Tr. 15).

8 The Secretary had filed a Motion for Summary Judgment on September 25, 2017, and Respondent filed its
Opposition on October 10, 2017. The Secretary’s Motion for Summary Judgment remained pending at the time of
the trial. (Tr. 34). On November 1, 2017, the Secretary’s Motion for Summary Judgment was denied without
prejudice to raising the arguments contained in his Motion and presenting evidence in support thereof at the trial
on the merits, and/or in his post-trial briefs. See Order Denying Secretary’s Motion for Summary Judgment
Without Prejudice (Nov. 1, 2017).
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STIPULATIONS

The following statements were stipulated to by the parties before trial and entered into

the record at the request of the parties at trial:

1.

2.

10.

11.

12.

13.

14.

15.

Respondent is a corporation organized under Pennsylvania law.
Respondent has a website at www.schaad.com.

Respondent provides comprehensive security and private investigation services
throughout Pennsylvania, including armed security guard services.

Russell Wantz, Jr. is, and at all relevant times was, owner and sole shareholder of
Respondent.

Timothy Lenahan is, and at all relevant times was, general manager of Respondent.

Mr. Lenahan is responsible for day-to-day operations for Respondent.

Mr. Lenahan reports directly to Mr. Wantz.

From 1997 through 2016, Respondent had a contract with the Pennsylvania Turnpike
Commission under which Respondent provided armed escorts to ride with Turnpike
tellers in Turnpike vans as the tellers collected money from toll stations.

In 2008 and 2009, Respondent purchased Level 1A ballistic-resistant vests for
employees who served as armed security guards, including those who performed armed

escort duty under the Turnpike contract.

Respondent encouraged employees who had been provided ballistic-resistant vests to
wear the vests, but did not require their use.

Respondent provided ballistic-resistant vests to armed guards, but not to unarmed
guards.

[redacted] was an employee of Respondent on March 20, 2016.

[redacted] was shot and killed on March 20, 2016, while serving as an armed escort
pursuant to the contract between Respondent and the Pennsylvania Turnpike
Commission.

[redacted] was shot during an attempted robbery at a tollbooth interchange.

[redacted] was not wearing a ballistic-resistant vest at the time he was shot on March
20, 2016.



16. Respondent knew before 5 p.m. on March 20, 2016, that [redacted] had been killed
earlier that day.

17. Respondent reported [redacted]’s death to OSHA on March 22, 2016.

18. [redacted]’s failure to wear a ballistic-resistant vest on March 20, 2016, was not a
violation of any of Respondent’s rules or policies.

19. Prior to [redacted]’s death, in Respondent’s 45-year history of providing armed and
unarmed security services, and involving thousands of employees, there was never a
single incident of an employee being confronted by deadly force.

20. At the time of [redacted]’s death, Respondent had no policy requiring its employees
who served as armed security guards to wear ballistic-resistant vests while on duty.

21. After [redacted]’s death, Respondent drafted and implemented a policy requiring all
armed guards to wear ballistic-resistant vests during their shifts while engaged in field
activities.

22. OSHA’s August 6, 2013 opinion letter on ballistic-resistant vests (from Thomas Galassi
to Mrs. Diane Stein) was posted to OSHA’s public website on April 16, 2014.

(Stipulations (Stip.), Joint Pre-Hearing Statement (Jt. Pre-Hr’g St.)), at 6-8; Tr. 31-32).

During the trial, the parties also stipulated that the bullet proof vests purchased by
Schaad from 2009 through March 2016 were Level I11-A. (Tr. 84; Ex. 6).

JURISDICTION

The record establishes that Respondent has approximately 380 employees, most of
which are security guards in either armed or unarmed capacity. (Tr. 124). Additionally,
Respondent filed a timely notice of contest and admits that, as of the date of the alleged
violations, it was an employer engaged in business affecting commerce within the meaning of
section 3(5) of the OSH Act. (Answer at {1 3-5). Based upon the record, the Court finds that
at all relevant times Respondent was engaged in a business affecting commerce and was an
employer within the meaning of sections 3(3) and 3(5) of the OSH Act. The Court concludes

that the Commission has jurisdiction over the parties and subject matter in this case, and
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Respondent is covered under the OSH Act.
OSHA CITATION
Citation 1, Item 1 alleges a serious violation of 29 C.F.R. § 1910.132(a) and proposes
a $12,471 penalty. The Secretary claims that Respondent violated the cited standard because:

Protective equipment was not used when necessary whenever hazards
capable of causing injury and impairment were encountered:

(@) Turnpike Interchanges and Regional Offices throughout the Entire
Pennsylvania System — Employees worked as armed security officers
providing security for the Pennsylvania Turnpike Commission fare
collection operation, which involved the delivery and pick up of money.
The employer did not require and ensure that these armed security
officers wore ballistic-resistant body armor vests, exposing employees
to ballistic injuries to the vital organs in the torso, on or about March
20, 2016.

(Citation at 6). Section 1910.132(a) requires that PPE “‘shall be provided, used, and
maintained ... wherever it is necessary by reason of hazards of processes or environment....”
29 C.F.R. § 1910.132(a).
BACKGROUND
Respondent’s Armed Security Guards

Respondent provides armed and unarmed security for its clients throughout
Pennsylvania. About 65% of Respondent’s employees are armed security guards. (Tr. 124;
Stip. 3). In 1997, Respondent contracted with the PTC to provide armed security guards to
protect PTC teller employees who delivered and collected money at PA Turnpike tollbooths.

As part of their duties, Respondent’s armed security guards accompany the PTC teller
employee in an unmarked, “standard civilian-issue cargo van (van), no windows on the sides or
the back,” and no signage to identify what it was. (Tr. 79). The PTC teller employee drove the
unmarked van and Respondent’s armed security guard would sit “shotgun seat with them.”

(Tr. 95). The PA Turnpike detail generally started around 7:00 a.m. when Respondent’s armed
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security guard met the PTC teller employee at a PA Turnpike tollbooth, accompanied the PTC
teller employee in the unmarked van to about 6-8 Turnpike tollbooths, and then returned
around noon. (Tr. 95-97).

The duties of Respondent’s armed security guards while working the PA Turnpike
detail focused on the security of the PTC teller employee who was responsible for driving the
van and exchanging money at the PA Turnpike tollbooths. The armed security guards’ focus
was not on the money being exchanged. As a guard of the PTC teller/driver of the van,
Respondent’s armed security guard stood outside the van while the PTC teller entered
tollbooths. The armed security officer guarded the PTC teller’s back while the PTC teller took
money inside the tollbooth. The armed security guard would stay outside of the tollbooth, and
then accompany the PTC teller back into the van and leave. (Tr. 71-73, 87-89, 95-97).

At no time, including in the event of a robbery, were Respondent’s armed security
guards to handle the money. (Ex. 5 at 1-2). Rather, Respondent’s armed security guards
served as a “deterrent” to robberies. (Ex. 5 at 1, section 2.0(C)). As a “deterrent,” the armed
security guards were to act in accordance with Respondent’s Standard Operation Procedures
while working the PA Turnpike detail. (Ex. 5). In the event of a robbery, Respondent’s policy
for its armed security guards is “to be a deterrent only. The safety of the teller is the only goal.
If a robbery is attempted/committed contact the PSP [Pennsylvania State Police] immediately.”
(Ex.5at 2; Tr. 143).

In this case, however, after being told of an armed robbery in progress, [redacted] left
the van and Teller [redacted] sitting in it at a tollbooth and moved to a building looking for Mr.

Briggs, who shot and killed him. (Tr. 152-55: Ex. 4, 12). After the incident, Respondent no



longer held the contract with the PTC for the PA Turnpike detail. The PTC now contracts with
an armored truck company for that task. (Tr. 125).
The Incident

At about 6:45 a.m., March 20, 2016, PA Turnpike Tollbooth Collectors [redacted] and
[redacted]’ were in their tollbooth at the Fort Littleton Pennsylvania Turnpike Interchange,
near mile marker 180 of the PA Turnpike. Mr. Briggs approached their tollbooth on foot
wearing a camouflage mask and body armor. He pointed a hand gun at [redacted] and ordered
both her and [redacted] into the breakroom of an adjacent building, where he ordered
[redacted] to tie [redacted]’s hands behind his back. She did so. While Mr. Briggs was tying
[redacted]’s hands, [redacted] got out of his restraints and took the hand gun away from Mr.
Briggs. [redacted] ran back to her tollbooth and notified Pennsylvania State Trooper Highspire
(presumably by telephone) that an armed robbery was in progress.

As the PA Turnpike toll collection unmarked red van driven by PTC Teller [redacted],
with Respondent’s armed security guard [redacted] (age 71) sitting in the passenger seat,
arrived at lane 3 of the toll area at about 7:00 a.m., [redacted] saw Tollbooth Collector
[redacted] walking around a building holding a gun and missing a shoe. He also saw and
overheard [redacted] telling Trooper Highspire that she and [redacted] had been robbed at gun
point. [redacted] knocked on [redacted]’s passenger door and told [redacted] “they needed him
because he was armed and the robber just went around the building.” [redacted] exited the van
and circled around the rear of the van towards the south side of the building. [redacted] went

around the front of the van and also moved toward the building.

" For privacy reasons and in view of his death as a result of the incident, only [redacted]’s first name is used in this
decision.
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Mr. Briggs recovered a high-power assault rifle he had pre-positioned outside the
building before the start of the robbery. Mr. Briggs fired three shots from his rifle striking
[redacted] twice in the chest and killing him at the south side of the building. Mr. Briggs also
struck [redacted] with one shot from his rifle while [redacted] was at the south side of the
building. [redacted] then walked to the west side of the building and collapsed falling to the
ground and died.

Pinned in the van because the tollbooth was blocking him from opening the door of his
van, [redacted] saw and/or heard the shootings. [redacted] then saw Mr. Briggs, wearing a
mask, in front of his PA Turnpike red van. Mr. Briggs fired one shot into the van’s windshield.
[redacted] put the van in reverse and while driving about 60 feet backwards, Mr. Briggs fired
another shot into the van’s windshield. Fearing for his life, [redacted] put the van in park,
exited the van and ran along the guardrail. As he was running, he heard Mr. Briggs fire two
additional gun shots. He crouched lower and fell because he pulled his hamstring. He got up
and jumped over a concrete Jersey barrier. He then saw Mr. Briggs get into and steal the PA
Turnpike’s red van that had been earlier driven by [redacted]. Mr. Briggs drove the red van
through the lane of the toll area heading towards SR 522.

Pennsylvania State Troopers [redacted] and [redacted] then arrived at the scene.
[redacted] showed them his identification badge and told them that the robber had just got into
the PA Turnpike’s van and was driving away towards SR 522. The two troopers drove through
the tollbooths towards SR 522. Mr. Briggs fired additional shots. Trooper Holdford positioned
his marked patrol vehicle facing towards the PA Turnpike building. He heard two more shots
coming from the direction of the red van that he could see through pine trees that were between

himself and SR 522. Mr. Briggs fired two additional shots coming from the direction of the



red van. Using his personal patrol rifle, Trooper [redacted] shot Mr. Briggs one time in the
upper leg femur, hitting an artery. Mr. Briggs died at the scene “fairly quickly” from loss of
blood. (Tr. 153-56; Ex. 9, at 1-4, 9, 12, 39).
Respondent’s Uniform and Policies for Armed Security Guards

While on duty, Respondent’s armed security guards wear a uniform which includes
black boots, navy blue pants, a black belt, navy blue uniform shirt, and a gold badge denoting
the guard’s rank within Respondent’s hierarchical structure. (Tr. 75-76). Each armed security
guard supplies his own weapon. For example, Matthew Titus testified that he wore his Glock
Model 22.4 caliber handgun while on duty. (Tr. 76).

In accordance with Respondent’s continuum of force policy, Respondent’s armed
security guards were, in all instances, trained to use deadly force, and in some instances,
allowed to use deadly force. (Ex. 4). The following is the relevant portion from Respondent’s

use of deadly force continuum document:

1. All Schaad Armed Officers receive their certification and initial training ffom Harrisl:furg
Area Community College. The curriculum is approved by the Pem.lsylvama State Police.
We provide sustainment training annually on the use of force continuum (see below).

2. Always remember: ‘ _
(a) The threat must be current, immediate, and unavoidable.

(b) Your level of force must be appropriate to the threat.
(¢) Your use of force must stop when the threat ceases.
3. The use of force continuum:

1. Physical Presence

2. Soft Hands

3. Mace or Pepper Spray

(A K-9 unit would fall here)
4, Hard Hands

5. Police Baton, Taser, ete,
6. Threat of Deadly Force
7. Deadly Force

4. POC this memorandum is Timothy P. Lenahan, General Manager.
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(Ex. 4 at 1). All of Respondent’s armed security guards are required to complete “Act 235
training.”® (Tr. 128).

Respondent also provides a Level 111A ballistic resistant vest to its armed security
guards. (Tr. 84, 147, 256-57; Exs. | (photograph of Level I11-A), 1l (photograph of Level 11-A;
Jt. Pre-Hr’g St. at 1 9). The parties stipulated that the chart below represents “the protection
level of the various levels of ballistic-resistant vests, and what they stop and what they are

meant to stop.” (Tr. 120).

Level 1A Density 3.5 Thickness 4mm
Protection from: .22mms/.9mm/.45mm/.380mm/.38mm

Level Il Density 4.2 Thickness 5mm
Protection from: .22mms/.9mm/.45mm/.380mm/.38mm/.22mml

Level I11A Density 5.9 Thickness 6mm
Protection from: .22mms/.9mm/.45mm/.380mm/.38mm/.22mml/.44mag

Level 111 Density 25.9 Thickness 15mm
Protection from: Same as Level 1A and .30carb/5.56mm/7.62mm/.30-06

Level IV Density 32.5 Thickness 20mm
Protection from: Same as Level 11l and .30armor Piercing

Ex. Il (Level I11A emphasis added in bold).

Respondent actively encourages its armed security guards to wear the vest but does not
require them to wear it. (Jt. Pre-Hr’g St. at § 10). The record shows that reasons Respondent’s
armed security guards wore the vest include: feeling like a target in the uniform, wearing a

firearm, and working with money. (Tr. 53, 76-78, 99). The record shows that reasons

8 Act 235 training was described by many witnesses at the trial, but no legal citation to Act 235 is in the record.
See, e.g., Tr. 97-98 (Ann Allman), 128 (Timothy Lenahan), 160-61 (Dr. Daniel Benny). Respondent’s
memorandum regarding use of lethal force by its armed security guards suggests that it requires training in
accordance with Act 235. See Ex. 4 at 1 (“All Schaad Armed Officers receive their certification and initial
training from Harrisburg Area Community College. The curriculum is approved by the Pennsylvania State
Police.”) Based on this record evidence regarding the relevance of Act 235, which is undisputed, the Court finds
that Act 235 is a Pennsylvania firearm training requirement for Respondent’s armed employees.
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Respondent’s armed security guards did not wear the vest include: it can get too hot, and it can
also be uncomfortable while driving. (Tr. 53, 150). Mr. Lenahan, one of Respondent’s
supervisors, also told OSHA Compliance Officer (CO) Annette Ritner that the “older element
didn’t prefer to wear them because of comfort.” (Tr. 46).
Secretary’s Case

The Secretary’s witnesses included CO Ritner and OSHA Assistant Area Director
(AAD) David Olah, who were responsible for the investigation of and citation issued to
Respondent for the alleged OSHA violation. The Secretary also called four of Respondent’s
armed security guards as witnesses, all of whom either were or are supervisors for
Respondent’s armed security guards (Matthew M. Titus, John Spadafora, Ann Allman and
Timothy Lenahan). The Secretary further introduced testimony from one expert witness, Dr.
Daniel J. Benny. The Secretary also introduced an OSHA Letter of Interpretation (LOI),
issued in 2013, regarding bulletproof vests and the standard that was cited in this case. The
following is the relevant excerpt from the letter:

Question: Does the Personal Protective Equipment (POE) standard, specifically 29

CF[R] 191 0.132(a) apply to body armor (such as, but not limited to, bullet or stab

resistant vests)?

Reply: If an employer chooses bullet proof vests and body armor to protect its

employees on the job from gunshot wounds and knife stab wounds, the employer must

select equipment that is adequate to protect against these hazards and must provide it at

no cost to its employees. OSHA considers equipment or clothing such as body armor, a

bullet proof vest or a stab-resistant vest, to be personal protective equipment that may

be required by 1910.132(a) fn 1 and would not be ordinary clothing or everyday

clothing for purposes of the exceptions for payment at 1910.132(h)(4)(ii) fn 2 or (iii) fn

3.” [sic]

Fn 1. Protective equipment, including personal protective equipment for eyes, face,

head, and extremities, protective clothing, respiratory devices, and protective shields

and barriers, shall be provided, used, and maintained in a sanitary and reliable condition

wherever it is necessary by reason of hazards of processes or environment, chemical
hazards, radiological hazards, or mechanical irritants encountered in a manner capable
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of causing injury or impairment in the function of any part of the body through
absorption, inhalation or physical contact[.]

Fn 2: Everyday clothing, such as long-sleeve shirts, long pants, street shoes, and
normal work boots].]

Fn 3: Ordinary clothing, skin creams, or other items, used solely for protection from
weather, such as winter coats, jackets, gloves, parkas, rubber boats, hats, raincoats,
ordinary sunglasses, and sunscreen.

(Ex. 10 at 1-2).

Respondent’s Case

In its defense, Respondent used two expert witnesses, Edward Sorrells and M. Rebecca

Downing, to rebut the Secretary’s case. Respondent also introduced testimony from an armed

security guard, John Derryman. Mr. Derryman is not Respondent’s employee, but a contracted

employee of the private security firm that provides armed security for a United States District

Courthouse.

HIGHLIGHTED FINDINGS OF FACT

The following findings of fact drawn out during the trial are the most influential to the

conclusions of law for this case:

1)

2)

OSHA considers the hazard in this case to be exposure to a “typical holdup” involving
a “lower-caliber handgun” based on the everyday money transfer over the course of
Respondent’s armed security guards’ duties; not the sensational series-of-events that
occurred on March 20, 2016. (Tr. 114).

It is undisputed that Respondent’s armed security guards face a hazard of being shot
on the job. What is in dispute is the level of risk (composed of severity of harm and
likelihood of occurrence) associated with this hazard at Respondent’s worksites.
Wal-Mart Distribution Ctr. # 6016, 25 BNA OSHC 1396, 1400-01 (No. 08-1292,
2015) (“[t]o establish the applicability of a PPE standard that, by its terms, applies
only where a hazard is present,” Secretary must demonstrate that “there is a
significant risk of harm and that the employer had actual knowledge of a need for
protective equipment, or that a reasonable person familiar with the circumstances
surrounding the hazardous condition, including any facts unique to the particular
industry, would recognize a hazard requiring the use of PPE”), aff’d in part and
vacated in part on other grounds, 819 F.3d 200 (5th Cir. 2016); Weirton Steel Corp.,
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3)

4)

5)

6)

7)

8)

20 BNA OSHC 1255, 1259 (No. 98-0701, 2003) (“Whether there exists a significant
risk depends on both the severity of the potential harm and the likelihood of its
occurrence . . ..”).

It is undisputed that the severity of being shot while not wearing PPE is high,
potentially leading to death.

It is undisputed that a bulletproof vest would reduce the harm to an employee if the
employee were shot in the torso. (Tr. 130).

The Secretary’s expert opined that any guard is in a “high-risk position” when they
are armed, handling money, and wearing a uniform, because they are a target for a
robber. (Tr. 175-76). The Secretary’s expert did not specifically testify regarding
the unmarked van in this case and Respondent’s 45-year assault-free history.

In contrast, Respondent’s expert testified that the specific factors surrounding the PA
Turnpike detail “at a minimum give rise to the conclusion that this is not a high level
of risk[.]” (Tr. 207). In making this risk assessment, Respondent’s expert
specifically considered the act of money transfer, the unmarked van which masked
the money transfer operation, and the zero instances of physical assault that had
occurred in the previous 45 years. (Tr. 206-07, 214). Respondent’s expert testified
that this was not an “armored car” situation leading up to and on March 20, 2016.
(Tr. 214).

All expert witnesses, including the Secretary’s expert witness, agreed that
Respondent’s industry does not require, and has never required, bulletproof vests.
Voegele Co. v. Occupational Safety & Health Review Comm 'n, 625 F.2d 1075, 1080
(3d Cir. 1980) (““The question is whether a precaution is recognized by safety experts
as feasible, not whether the precaution's use has become customary.” However, it
would be error totally to ignore or fail to consider prevailing industry standards.”).
(citation omitted).

It is undisputed that Respondent went beyond the industry norm to purchase and
provide bulletproof vests to its armed security guards. Respondent spent $30,000 in
2008 to purchase tailored-fit ballistic vests, which took 8-9 weeks to manufacture.
Respondent subsequently spent $18,000 in 2016 for more ballistic vests. (Tr. 130-
35).
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RELEVANT TESTIMONY
CO Annette Ritner

CO Ritner testified regarding her inspection of Respondent’s workplace.® AAD Olah
called her on Tuesday, March 22, 2016 to give her the assignment.’® She went first to the main
office of Schaad in York. She presented her credentials and met with Messrs. Wantz and
Lenahan. Mr. Wantz told her he had called OSHA that morning, but CO Ritner did not know
that at the time of the inspection. She conducted an opening conference. Messrs. Wantz and
Lenahan described the event to CO Ritner together. CO Ritner asked Mr. Wantz about
Respondent’s training and PPE requirements. She learned that Respondent provided bullet
proof vests to its employees, but that [redacted] was not wearing one on the day of the incident.
Mr. Lenahan told CO Ritner that “the older element didn’t prefer to wear them because of
comfort.” (Tr. 43-46).

According to CO Ritner, Respondent had the PA Turnpike contract with the PTC since
1997. All of Respondent’s security officers have “been law enforcement — had to provide
documentation to prove that they were previous law enforcement officers.” CO Ritner thought
to ask about ballistic-resistant vests because [redacted] was shot in the torso and “that would
protect against bullet wounds to the torso.” CO Ritner had seen bulletproof vests that go under

and over clothing. Messrs. Wantz and Lenahan said the vests that “their people wore” were

9 At the time of the trial, CO Ritner had been an OSHA CO for 20 years. She has a Bachelor of Science degree in
business administration, and also Bachelor of Science and Master of Science degrees in safety sciences from
Indiana University of Pennsylvania. CO Ritner has performed 20-30 fatality investigations over 20 years
involving various industries including construction, demolition, and manufacturing, like metal fabrication shops,
machine shops, boundaries, warehouses, and food processing. She has inspected cases resulting in OSHA
citations for improper or lack of PPE such as head protection, hand protection, foot protection, clothing, and fire-
resistant clothing. (Tr. 41-43).

10 CO Ritner also testified that the incident had been reported in the media, so she was already aware of the matter
when it was assigned to her. (Tr. 43-44).
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“level 3A.” CO Ritner viewed a security officer wearing a bulletproof vest during their
meeting, and, even though the vest was worn underneath the security officer’s shirt, CO Ritner
“could see that she had it on, because it was bulky.” (Tr. 46-48; Stip. 8).

CO Ritner researched the following during her investigation: the OSHA directive
regarding workplace violence, National Institute of Occupational Safety and Health (NIOSH)
publications on the security and protective industry, Bureau of Labor Statistics information on
that industry, and the OSHA citation database for previous similar instances (where employees
are “shot on the job”). During the investigation, CO Ritner subpoenaed the following
documents: the state police investigative report, the contract between Pennsylvania and
Respondent to see the description of the work detail or the scope of work, Respondent’s safety
and health programs and PPE requirements, a list of Respondent’s current employees, and
information on the vans that were used on the PA Turnpike detail.** (Tr. 48-50).

CO Ritner interviewed two employees over the phone: Robert Burford told her that he
had worked for Respondent about 10-14 days per month, including during the previous six
months of the OSHA investigation. He had taken lethal weapons training and was a retired
Pennsylvania State police officer. He had to provide his own weapon, and he had his own
bulletproof vest. Mr. Burford told CO Ritner that he always wore his vest and wore a uniform
that Respondent required him to wear. He told her that “he did not feel afraid, but the fact that
they handled money, there was always a threat.” (Tr. 54-55).

CO Ritner also interviewed Jeffrey Aster, who was a “very part-time” but current

employee of Respondent. For example, he had worked for Respondent only one time since the

11 CO Ritner did not receive a copy of the police report prior to issuing the citation because the police were not
finished with the investigation yet. (Tr. 50).
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incident six months prior to their interview. Mr. Aster carried his own weapon on the job, he
had lethal weapons training, and was previously a police officer. Mr. Aster told CO Ritner that
he was issued a bullet-proof vest, and wore it “mostly,” but not when it was hot, “like if it was
95 degrees or more.” Mr. Aster worked the northeast extension of the PA Turnpike, his hours
being 5:00 a.m.-12:00 noon.*? Mr. Aster told CO Ritner that he had to wear a uniform — but
did not like it because he thought it drew attention to the operation that involved money. (Tr.
50-54).

CO Ritner wrote the citation. (Tr. 56-57; Ex. 1 at 8). She proposed an alleged section
1910.132(a) violation based on her research. CO Ritner considered the combination of money
and firearms contributed to a “struck-by hazard from bullets,” and testified that “a bulletproof
vest is designed to protect against that.” She also considered the OSHA National Office’s LOI,
where OSHA stated that it considers bulletproof vests as personal protective equipment. (Tr.
58; Ex. 10). She relied on this letter to make a recommendation to issue the citation here. She
testified that OSHA letters of interpretation “provides us guidance on — one how to — how
standards apply and how to address hazards.” (Tr. 56-58).

On cross-examination, CO Ritner testified that the alleged violation was based upon the
wording of section 1910.132(a)*® and the LOI. (Tr. 59; Ex. 10). She agreed that the LOI did
not include mandatory language that said if an employer supplies bullet proof vests to its
employees, they must wear the them. (Tr. 59-60). She further agreed the LOI said OSHA

considers bullet proof vests to be PPE that “may be required by 1910.132(a).” She also agreed

12 The northeast extension of the PA Turnpike runs north to south in the Lehigh valley; the PA Turnpike runs east
to west. (Tr. 54).

13 CO Ritner testified “that it [section 1910.132(a)] requires an employer to provide personal protective equipment
where there are hazards that necessitate the use and the environment that employees work in.” (Tr. 60). She also

said, “the standard says that if there is a hazard that necessitates the use of personal protective equipment then it’s
required.” (Tr. 61).
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that the LOI did not say bullet proof vests are required. The CO agreed that, even though there
are four or five levels of bulletproof vests, the regulation does not specify which level would
satisfy the regulation requirements. In her opinion, the requirement for an employer to provide
a bulletproof vest and require its wear was triggered by the fact that Schaad’s employees
“carried firearms” and “were involved in an operation with the protection of money and
valuables, so they had an exposure to a struck-by hazard of bullets.” CO Ritner said that
[redacted] “died of multiple bullet wounds to the torso, and a bullet-resistant vest would protect
against that.” She said that [redacted]’s exposure “to a struck-by hazard from bullets”
required Schaad to provide bullet proof vests to its employees and mandate their wear. The
CO said that the “armed robber” caused the hazard by firing bullets at [redacted]. (Tr. 60-64).

She also agreed that Mr. Wantz told her that Respondent had never had an employee
killed before. In addition, CO Ritner testified that Respondent had no other previous incidents
of being confronted with deadly force. She testified that “studies” indicate that security
officers have “a higher instance of fatalities” and that a “risk factor” in the occupation “was
protecting valuables and money.” She said that a study stated that “in 75 percent of the time
security officers die because of being shot.” CO Ritner agreed that these studies are not in the
regulation itself. She agreed that each citation “comes down to the evaluation of the individual
investigator ... because | propose the citation.” (Tr. 60-67).

Matthew McGarvey Titus

Mr. Titus is a Legal Assistant 1l for the Pennsylvania State Police in the PICS Unit,

where he runs background checks for firearm purchases. He also works as a part-time security

officer for Respondent. Mr. Titus was first hired by Respondent in January 2007 as a
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lieutenant and testified that he was issued a Level 11 vest around 2010 or 2011.%* Mr. Titus
became a supervisor for Respondent in 2014. Her served for six months as a supervisor for
Respondent until February 2015, when he left for his current position for the Pennsylvania
State Police. Before being hired by Respondent in 2007, Mr. Titus had also previously served
as a police officer for the Southwest Regional Police Department in York County for about a
year. (Tr. 70-72, 80-81).

Mr. Titus has worked the “ecast/west” PA Turnpike detail for Respondent, where he
“provided escort to the money vans that went up and down the turnpike.” He worked the detail
“once or twice” before the incident, and he worked as a fill-in officer for a few weeks “shortly
after the incident.” His primary job duty on the PA Turnpike detail was to escort the
individuals transporting money; their safety was his primary concern, he was “not the keeper of
the money.” He said that the security officers “did not touch money at all.” They were there
as a deterrent. Mr. Titus explained that he “stayed with the driver and the change maker.” (Tr.
71-73, 75, 78).

The duties of the driver, also known as a “teller,” included driving “from turnpike
station to turnpike station,” and picking “up bags to be placed into the back of the van, which
were then transported back to headquarters.” Sometimes another “teller” would sit in the back
of the van preparing a bag of ones, fives and tens for the PA Turnpike tollbooth to make
change. Mr. Titus testified that he did know the exact amount of money that the tellers
handled, but it “struck him” as a large amount of money because of the “five-foot by two-foot

trays, arranged in denominations” of money, and anywhere between 10 and 50 bags of money

14 Mr. Titus testified that he believed the vest was Level I1, but he did not know for certain. (Tr. 77). He also did
not know who manufactured his vest. (Tr. 83). Based upon the parties’ stipulation and Invoice # 33862, dated
January 9, 2009, the Court finds that Mr. Titus was actually issued a Level 111-A bullet proof vest that was
manufactured by First Choice Armor and Equipment. (Tr. 84; Ex. 6 at 3).
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that the van kept “locked” in the back. The tellers exited the van at every PA Turnpike
tollbooth (also known as a turnpike station) they stopped at to go in and make change, pick up
bags and bring the bags back to the van. Mr. Titus estimated that they stopped at about 8-9
stations per route. (Tr. 71-75).

While performing this job, Mr. Titus wore the “Schaad uniform,” which included black
boots, navy blue pants, black belt, navy blue uniform shirt, gold badge and a bulletproof vest.
Mr. Titus estimated that the vest weighed about 5 to 6 pounds. His gold badge said Lieutenant
“because that was the rank” he held when he was last issued a badge. According to Mr. Titus,
other Schaad rankings were officer and captain. (Tr. 75-76, 82).

Mr. Titus was also armed with his own “Glock Model 22.4 caliber handgun” during the
detail. He wore a Level 111 ballistic-resistant vest issued to him by Schaad.®® He testified that
Respondent did “not necessarily” require him to wear the vest, “[t]hey just said this is the vest
that we’re issuing.” As a manager, Mr. Titus himself never enforced any such a requirement
for the guards he supervised. He, however, wore the vest when he worked the detail because:

Any time | am around a large amount of money when | work as a security

officer, | feel much more comfortable having the vest on. It may not be

visible to anyone else, what we were carrying, but | knew, and that made

me more comfortable, to wear the vest [in case] someone tried to rob the
van [because] he’s a pessimist by nature.

(Tr. 76-78).
On cross-examination, Mr. Titus testified that he never handled the money and that he
was there as a “deterrent.” The van was a “standard, civilian-issue cargo van, no windows on

the sides or the back,” with no signage. He was not a supervisor on the PA Turnpike detail,

15 See n14.
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just a “fill-in officer.” He would sit in the passenger front of the van, referred to by others as
the “shotgun” seat, which had a window. (Tr. 78-79).
John Daniel Spadafora, Sr.

As a supervisor for Schaad, Mr. Spadafora answers alarms and checks on the guards, to
see if they are following rules and regulations. He has worked at Schaad for 8 years. He was a
regular guard until he got his “235,” which allowed him “to carry a gun as a guard, around
2010.” Previously, Mr. Spadafora had served 27 years in law enforcement (full and part-time)
in West Manchester township, York township, and Jackson township as a detective for ten
years, Anaheim City in California, and Biglerville police departments. (Tr. 86-87).

Mr. Spadafora has worked the PA Turnpike detail three times: “once or twice before
the incident” he worked the northeast extension for five days when someone was on vacation,
and once he worked the Harrisburg extension for two or three days, and then he worked
[redacted]’s schedule for a couple days after the incident. Mr. Spadafora described the PA
Turnpike detail as follows: as a guard of the driver of the van, the guard stood outside the van
while the driver entered the tollbooth and guarded the driver’s back while the driver took the
money inside. The guard would stay outside of the tollbooth building, and then accompany the
driver back in the van and leave. Mr. Spadafora estimated that they stopped at about 6 or 7
tollbooths along the line from 5:00 a.m. to 10:30 or 10:45 a.m. He testified that he was never
told how much money was in the van. (Tr. 87-89).

Mr. Spadafora testified that he wore a uniform. Schaad gave him a vest, but never said
he had to wear it. He sometimes wore “my vest” and sometimes “I didn’t.” Before the
incident, he wore the vest when it was not “real hot” because in the summertime he would have

to “change my t-shirt twice on an eight-hour shift.” He testified that, “I didn’t feel secure or
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that nothing would happen to me because | had a vest.” Mr. Spadafora testified that he wore
vests that were supplied to him when he served on police forces, starting in 1972 with York
Township, and the Anaheim, Jackson and York Township police forces mandated that he wear
them. (Tr. 89-91). After the incident, he said he was required to wear his vest. (Tr. 89).

Ann Marie Allman

Ms. Allman is a supervisory agent with Schaad. She supervises 15 armed and unarmed
guards, three armed at the most. Ms. Allman rose up the ranks at Schaad, starting as a courier
in 2011, becoming a supervisor in 2014, and then she was promoted to lieutenant. Ms. Allman
has a law enforcement background. She started at the dispatch center with the county, and then
she worked for the York County Sheriff’s Department, and then for the Baltimore City Police
Department as a sworn officer.!® (Tr. 93-94).

Ms. Allman was a fill-in guard for the PA Turnpike detail from 2014 to the “current
date.” Ms. Allman testified that Schaad no longer has that account. (Tr. 94-95). Her tasks on
the PA Turnpike detail included: meeting with the driver, loading up everything, riding
“shotgun seat” with them, stopping at each turnpike interchange tollbooth where they handled
their “money situation,” and then continuing on to the next interchange station. While the
driver was out of the van and taking the money, Ms. Allman “stood by the van, that was where
we were supposed to be.” She got out of the van because “that’s where I could see the driver.”
Ms. Allman did not know how much money the driver handled. She testified that there were
several bags. The purpose of bringing the money to tollbooths was to do the “money

exchange,” for example, sometimes “they needed quarters, or whatever would make their

16 Ms. Allman testified that a “sworn officer” was like a standard police officer on the street but did not have the
power of arrest. (Tr. 93-94).
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change.” Ms. Allman estimated the they did 8 stops during the run. They would start the
actual run around 7:00 a.m. and would finish by noon. (Tr. 95-97).

Ms. Allman testified that while she was on the detail she was armed with a Glock 9-
millimeter gun. She received Act 235 training, schooling that is run by the state police in the
classroom as well as field training. According to Ms. Allman, to qualify as Act 235 trained,
the student must achieve a certain “score” with the weapon. Ms. Allman testified that only
armed Schaad guards go through the Act 235 training. (Tr. 97-98).

Ms. Allman testified that she always wore a ballistic-resistant vest while serving on the
PA Turnpike detail. Schaad provided her the vest with the uniform but did not provide
instructions with it. Schaad never mandated that she wear the vest. But, Ms. Allman testified,
“if I had a firearm on, I had a vest on,” explaining: “growing up in a law enforcement family, |
was used to seeing that as part of the uniform and it just was instilled in me.” Now, according
to Ms. Allman, after the incident, armed Schaad officers must wear a vest. Ms. Allman
testified that, as a supervisor, “the ones on my shift get checked [to verify they are wearing a
vest].” (Tr. 98-99).

Ms. Allman testified that the decision to wear the vest was a “personal choice.” She
received a Level Il vest in January of 2011, when she started at Schaad. Ms. Allman came to
Schaad qualified under Act 235 training as an armed person, so when Schaad issued her the
uniform, Schaad also issued her the vest. (Tr. 100-01). Ms. Allman was issued a newer vest, a
Level Il, after the incident. (Tr. 101-02). According to Ms. Allman, she testified that the vest
protects against a .38 caliber bullet and .40 caliber bullet, but Ms. Allman does not know

“exactly all of them.” (Tr. 100-02).
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David Olah
David Olah is the OSHA Area Director (AD) for the Harrisburg Area OSHA office.

(Tr. 103). He was the AAD at the time the citation was issued and was promoted to AD in
October 2016. As AAD, Mr. Olah supervised five to six COs, including CO Ritner. AAD
Olah reviewed inspection case files and approved or made further recommendations to the AD
based on facts. He was responsible for verifying legal sufficiency of OSHA citations. (Tr.
103-05).

AD Olah described how OSHA developed the proposed penalty for this OSHA citation.
He testified regarding the maximum statutory penalty limit for a serious violation. “At the
time that this citation was issued, [$12,471] was the maximum penalty for a serious
violation.”!” He also testified to the criteria OSHA uses to propose a penalty: severity,
probability, company history, good faith, and size of the company. He testified that he
participated in the development of the proposed penalty, which he testified to as follows:

1) No discount for good faith because the citation “carried a gravity-based penalty of a
high gravity greater probability,”

2) No size discount because the company had greater than 251 employees at the time of
the inspection,

3) High severity because “the result of a struck-by hazard from a bullet to the torso could
result in death,”

4) Higher probability because the employee was at a greater probability of being robbed
due to “the assets that were being handled.”

17 AD Olah referred to the summer 2016 adjustment to OSHA penalties (from $7,000 to $12,471) legislated by
Congress the prior fall. (Tr. 106). The Court notes that OSHA’s statutory maximum penalties were increased
pursuant to the Inflation Adjustment Act of 2015, Pub. Law 114-74 § 701, 129 Stat. 559-602 (2015). OSHA
established new penalties for violations that occurred after November 2, 2015. 81 Fed. Reg. 43430 (July 1, 2016).
The violation in the instant case occurred after November 2, 2015, and was assessed between August 1, 2016 and
January 13, 2017, thus the statutory maximum of $12,471applies.
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(Tr. 105-11; Ex. 1 at 8). AD Olah testified that due to these factors, “there was no increase nor
decrease to the actual history.” He then testified that his “recommendation to the area director
was not changed by the [acting] area director at the time. So he [Acting AD at the time] did
not exercise any discretion in this case.” (Tr. 111).

On cross-examination, AD Olah testified that the valuable assets and the multiple daily
interactions affected the probability determination. He agreed that of the multiple daily
interactions over the years that factored into the probability determination, none of them
involved any interaction. (Tr. 115-16). AD Olah also understood that PA Turnpike tollbooth
collector [redacted] “engaged in an altercation with the perpetrator and actually wrestled [a]
handgun away from him,” and the second weapon, a rifle, was used by the robber to Kill
[redacted]. (Tr.115-16, 118). Regarding the specifics of the gun, the bullet, and where
[redacted] was shot, AD Olah deferred to the police incident report. (Tr. 115-17).

He testified that the actual death in this case was not a factor into the probability
calculation. He further testified that the fact that a protective vest may not have made any
difference against the high caliber of bullet used in this case also did not affect “the ultimate
outcome.” (Tr. 112-13). He stated, “Ms. Ritner’s investigation showed that typical holdups,
typical robberies would involve a lower-caliber handgun,” and that while “PPE doesn’t prevent
injuries, [] it reduces the likelihood of an injury; in this case, struck by a bullet.” (Tr. 114).
AD Olah said he did not know of any incidents involving the shooting of an armed guard that
occurred throughout the years Schaad completed its daily trips to the PA Turnpike tollbooths

prior to March 20, 2016. (Tr. 114-15).
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Timothy Patrick Lenahan

Mr. Lenahan has been the General Manager of Schaad since March 2007. Mr. Lenahan
began at Schaad in May 1999 as a “fill-in” (or area supervisor), trained for 90 days, became
certified that July in Act 235, and was responsible for 2700 man-hours of security service for
armed and unarmed security guards until August 2005, when he went back as a military
contractor. Mr. Lenahan came back to Schaad in March 2007 as general manager. He served
in the military, where he worked as an electronic technician, he was responsible for security at
a nuclear facility overseas, and worked in various staff positions, as a recruiter, and in
intelligence. He retired honorably from the military after completing 21 years of service. (Tr.
122-24).

Mr. Lenahan’s day-to-day obligations at Schaad included overall operation, training
supervisors, management, marketing, and recruiting. Mr. Lenahan answers to Mr. Wantz, the
president of Schaad. Schaad presently has 380 employees, mostly security guards,
approximately 65% of which are armed. Based on the incident in this case, Schaad no longer
holds the PA Turnpike detail contract with the PTC. Mr. Lenahan understands that the PTC no
longer allows its own employees to do “money runs,” PTC now contracts with an armored car
service that does it all. Schaad had held the contract with PTC since before Mr. Lenahan
started at Schaad. (Tr. 123-25).

Mr. Lenahan authored Respondent’s “Use of Lethal Force/Use of Force Continuum”
document, undated, which memorializes Respondent’s policy regarding armed security guards
and the use of their weapon. (Tr. 126-27; Ex. 4). Mr. Lenahan explained:

It’s conveying to our officers that there is a use of force continuum.
Basically, our presence as a security officer, and honestly whether it’s
armed or unarmed, could be level or the first step in the use of force. The
use of force goes up and down. We defined this document to further guide
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our armed employees in what they — they understand that equal to or less
force is what we apply. In other words, if someone comes at me with a
whiffle ball bat, I’m not going to draw my weapon and shouldn’t have. I’'m
going to retreat because my life is not threatened. I’'m not in fear of my life
at that point. And we want to explain through training that they understand
that.

(Tr. 126-27; Ex. 4). Mr. Lenahan testified that this document is only given to the armed
security guards “because they are carrying a weapon.” (Tr. 127). Itis not given to the
unarmed guards “because our unarmed guards don’t have deadly force, or the capability of
using deadly force. They are unarmed guards.” (Tr. 127; Stip. 11). He stated that the use of
deadly force is not taken lightly, and this policy was true in March 2016. (Tr. 127).

Mr. Lenahan testified that all armed security guards were required to attend Act 235
training and be Act 235 certified. He explained the following aspects of Act 235 training and
certification:

Act 235 training for — it’s called lethal weapons training. It is provided by
— | went to Harrisburg Area Community College. The curriculum is, I
guess, controlled by the State police. And it’s a 40-hour course, 20-hour
administrative, 20-hours of range work or range shooting, and qualification
thereof. Upon completion of that training, and prior to that training you
have to go through a psychological evaluation. You have to go through a
medical physical with a doctor, and a fingerprint background investigation.

(Tr. 128).

Mr. Lenahan also testified to Respondent’s “Body Armor Policy and Procedure,”
dated “Revised September 29, 2016.” (Tr. 128-29; Ex. 7). This policy document was drafted

by a third party.!® Mr. Lenahan did not know if the policy was in place before the March 20,

18 The Body Armor Policy and Procedure stated, in part:

PROCEDURES: All employees assigned to identified duty assignments that places them in a position of where
there is a possibility of criminal activity which exposes an employee to the threat of lethal force being used
against them in the performance of their assigned duties and responsibilities shall be issued agency-approved body
armor.

(Ex. 7 at1).
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2016 incident. Mr. Lenahan agreed that, “body armor provides a significant level of
protection.” (Tr. 129-30).

Mr. Lenahan testified to his experience regarding Respondent’s purchase of ballistic
vests for its employees. Mr. Lenahan first discussed the matter with Mr. Wantz in 2008. Mr.
Lenahan testified: “But we just thought it was — let’s not do what the industry standard is and
do nothing, because it’s not mandated. We couldn’t find anywhere where a statute, a law,
local, state, federal, defined body armor as a mandatory requirement for safety gear. So we
were proactive, we purchased it and we tried to supply the best level of safety for our offices.”
(Tr. 130-31). Mr. Lenahan thought Respondent paid $28,900.00 in about November 2008 for
ballistic vests for its employees.'® (Tr. 132-34; Ex. 6). Respondent did not charge its
employees for the body armor. The vests were personalized for fit. Employees names were
placed inside the vests when shipped from the manufacturer. Mr. Lenahan identified the
names of thirteen employees listed on First Choice Armor and Equipment invoices that worked
on the PA Turnpike detail. (Tr. 131-33; Ex. 6 at 2-8). Respondent bought Level I11-A vests
based on the vendor’s recommendation of “best bang for our buck.” Respondent also ordered
“extra pieces” in “ordinary sizes.” (Tr. 138; Stip. 9).

Respondent also made a subsequent purchase of $18,000 “in the last year.”?° (Tr. 134).
For this purchase, Mr. Lenahan testified that Respondent used U.S. Armor. U.S. Armor’s
representative recommended Level 11 body armor and told him 