United States of America
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION
1120 20" Street, N.W., Ninth Floor
Washington, DC 20036-3457

SECRETARY OF LABOR,
Complainant,

V. OSHRC Docket No. 99-0943

MAJOR CONSTRUCTION CORP., INC.
AND MICHAEL J. POLITES,!

Respondent.

DECISION

Before: RAILTON, Chairman; STEPHENS and ROGERS, Commissioners.
BY THE COMMISSION:

Major Construction Corp., Inc. (“Major”) was the concrete subcontractor hired by
30 River Court East Construction Corp., to construct a 32-story reinforced concrete
structure in Jersey City, New Jersey. Following an inspection of the job site, the
Occupational Safety and Health Administration (“OSHA?”) issued willful, serious and
other-than-serious citations alleging multiple violations of various standards under the
Occupational Safety and Health Act of 1970, 29 U.S.C. 8§ 651-678 (“the Act”). A
penalty of $244,900 was proposed. Administrative Law Judge Marvin Bober affirmed
most of the citations and assessed a total penalty of $283,500, $38,600 more than that

! The Secretary of Labor also cited Michael J. Polites, the president of the company, in
his individual capacity. The judge found that the Secretary failed to establish that Polites
was an employer as defined by the Act. The Secretary did not petition for review of the
judge’s finding.
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proposed by the Secretary.?
The Commission requested briefs on the following issues:

(1) Did the judge err in rejecting Major Construction Corp., Inc.’s allegation that
compliance with the fall protection standards cited under Items 3 and 4 of
Serious Citation 1, and Items 1a, 2a, 3a, 1b, 2b, 2c, 3b, 3c, 3d, and 4 of Willful
Citation 2, was infeasible?

(2) Did the judge err in finding that Major Construction Corp., Inc. had either
employed the employees exposed to the fall protection hazards or was
otherwise properly cited for those hazards alleged under ltems 3 and 4 of
Serious Citation 1, and Items 1a, 2a, 3a, 1b, 2b, 2c, 3b, 3c, 3d, and 4 of Willful
Citation 2?

(3) Did the judge err in finding that Items 3 and 4 of Serious Citation 1, were not
duplicative of Items 2b and 3b, and Item 4, respectively, of Willful Citation 2?

(4) Did the judge err in regrouping the violations alleged under Willful Citation 2?

(5) Did the judge err in characterizing the violations alleged under Willful
Citation 2 as willful?

(6) Did the judge err in affirming Items 1(b), 2, 5a, 5b, 13, and 14 of Serious
Citation 1?

We have examined the record in its entirety and considered the arguments of the parties.
We conclude that with three exceptions discussed below, the evidence and applicable
legal precedent support the judge’s findings and conclusions with regard to the issues in
the briefing notice.
Willful Citation 2: Grouping of Violations and Penalty Assessment

Citation 2 contained four items, each of which the Secretary characterized as
willful. For three of these items, the Secretary grouped willful violations of two or more
fall protection standards based on whether the violations occurred before the posting of
an imminent danger notice on the worksite and whether one method of fall protection,

safety nets, could protect employees on more than one floor. The judge, however, found

2 By vacating several serious items and instances, the judge effectively reduced the total
proposed penalty for the serious violations by $20,200. This reduction was offset,
however, by the judge’s decision to 1) regroup four willful items and assess an additional
penalty of $56,000, and 2) increase the penalty proposed for a grouped serious violation
by $2,800, resulting in a net increase of $38,600 in the total penalty assessed over that
proposed by the Secretary.



that the Secretary’s method of citing the violations was at odds with Commission
precedent. He regrouped the items in Citation 2 according to the specific fall protection
standards the Secretary had cited. He affirmed five separate fall protection items instead
of the four items alleged by the Secretary. As a result the judge assessed a penalty of
$56,000 over that proposed by the Secretary.?

The judge misapprehended the Secretary’s citation methodology. The Secretary
cited by grouping citations according to the abatement methods required by the different
standards. The Commission has also grouped violations in situations involving
overlapping or duplicative abatement. See Dec Tam Corp., 15 BNA OSHC 2072, 1991-
93 CCH OSHD 1 29,942 (No. 88-523, 1993), citing H.H. Hall Constr. Co., 10 BNA
OSHC 1042, 1981 CCH OSHD { 25,712 (No. 76-4765, 1981); Wright & Lopez, Inc., 10
BNA OSHC 1108, 1981 CCH OSHD 1 25,728 (No. 76-256, 1981), citing H.H. Hall
Constr. Co. The judge apparently failed to recognize that the Secretary also cited
multiple instances of violation of the same standard based on different times or different
places of occurrence. The Commission has found this method of citation permissible as
well. MJP Constr. Co., 19 BNA OSHC 1638, 1647, 2001 CCH OSHD ¢{ 32,484, p.
50,306 (No. 98-0502, 2001). Accordingly, we affirm the citations as issued by the
Secretary. We note that on review Major does not argue that the penalty factors of
section 17(j) of the Act were misapplied. Accordingly, we assess the penalties as
proposed by the Secretary.

Serious Citation 1, Item 2

In this item, the Secretary alleged that an electrical panel was left open with live

parts exposed, in violation of 29 C.F.R. § 1926.405(b)(1)." The judge affirmed the

3 The Secretary proposed a total penalty of $200,000 for the four willful items — $56,000
for each of the first three items, and $32,000 for the fourth item. The total penalty
assessed by the judge after regrouping these items was $256,000.

* The standard provides: “Conductors entering boxes, cabinets or fittings shall be
protected from abrasion, and openings through which conductors enter shall be
effectively closed. Unused openings in cabinets, boxed and fittings shall also be
effectively closed.”



violation, finding that Major had constructive knowledge of the violative condition
because it controlled the area and the open panel was obvious in nature.” Major argues
that the electric panel was not open long enough for it to have constructive knowledge of
the violation. We find that the judge erred. To establish knowledge, the Secretary must
prove that the employer knew or, with the exercise of reasonable diligence, could have
known of the presence of the violative conditions. Gary Concrete Prods, Inc., 15 BNA
OSHC 1051, 1052, 1991-93 CCH OSHD 1 29,344, p. 39,449 (No. 86-1087, 1991). Here,
there is no evidence of how long the violative condition existed. We are unable,
therefore, to evaluate whether Major could have known of the condition if it had been
reasonably diligent. Kaspar Wire Works, Inc., 18 BNA OSHC 2178, 2196, 2000 CCH
OSHD 1 32,134, p. 48,422 (No. 90-2775, 2000) (in the absence of evidence indicating
how long the violative conditions had been in existence, knowledge is not established),
aff'd, 268 F.3d 1123 (D.C. Cir. 2001). Accordingly, we vacate Citation 1, Item 2, for the
Secretary’s failure to establish constructive knowledge.

Serious Citation 1, Items 5a and 5b

In this item, the Secretary proposed a single penalty for Major’s numerous failures
to provide adequate top and midrails in violation of 29 C.F.R. 8§ 1926.502(b)(1) and
1926.502(b)(2). We find no error in the judge’s affirmance of both items. We conclude,
however, that the judge based his decision to assess a penalty of $7,000 rather than the
$4,200 proposed by the Secretary on the incorrect belief that the Secretary had only
intended the $4,200 amount to apply to Item 5a. The record is clear, however, that
$7,000 was the initial penalty amount considered by the Secretary for Items 5a and 5b
combined before she reduced it to $4,200, as proposed in the citation, based on Major’s

size. Therefore, we assess the Secretary’s proposed penalty of $4,200 for grouped Items

> It is undisputed that the Secretary established the other elements of her burden of
proving a violation, e.g. applicability, noncompliance with the terms of the standard, and
exposure. Astra Pharm. Prods., Inc., 9 BNA OSHC 2126, 2129, 1981 CCH OSHD
25,578, p. 31,899-900 (No. 78-6247, 1981), aff’d in pertinent part, 681 F.2d 69 (1st Cir.
1982).



5a and 5b of Citation 1.
Order
Accordingly, we affirm the judge’s decision and the penalties he assessed with
three exceptions. In Willful Citation 2, we affirm the items as cited by the Secretary and
assess the total proposed penalty of $200,000. In Serious Citation 1, Items 5a and 5b, we
assess the proposed penalty of $4,200. We vacate Serious Citation 1, Item 2.

Accordingly, the total penalty assessed is $223,200.°

SO ORDERED.

Is/
W. Scott Railton
Chairman

Is/
James M. Stephens
Commissioner

Is/
Thomasina V. Rogers
Commissioner

Dated: January 26, 2005

® This amount reflects the $283,500 total penalty assessed by the judge, less the extra
$56,000 penalty for the regrouped willful items; the $2,800 increase in penalty for
Serious Citation 1, Items 5a and 5b; and the $1,500 penalty assessed for Serious Citation
1, Item 2. See footnote 2, supra.



SECRETARY OF LABOR,
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BEFORE: G. MARVIN BOBER

PROCEDURAL HISTORY

This case arises under the Occupational Safety and Health Act of 1970, 29 U.S.C.A. Sections 651-
678 (1970) (“the Act”) toreview threecitationsissued by the Secretary of L abor pursuant to Section
9(a) of the Act and the penalties proposed pursuant to Section 10(a) of the Act. Respondent Major

Construction Corp., (“Major”), wasthe concrete contractor for a 32 story, cast in place, reinforced
structurebuilt beginning in September,1998in Jersey City, New Jersey, (the“job site”). Respondent
Michael J. Polites, (“Polites’), undisputably the president and a4% shareholder of Mgjor, wasalso
cited in hisindividual capacity.

The three citations, (classified as serious, wilful and other) were issued on April 24, 1999,
following a three-month investigation conducted by the Department of Labor Occupational Safety
and Health Administration (“OSHA™) beginning on November 3, 1998. Animminent danger notice
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was posted during the course of the investigation, on January 12, 1999, although no further efforts

were made for injunctive relief when thework progress was not altered.

In 14 items, Citation One charges Magjor and Polites for serious violations of 29 C.F.R. Sections
1926.95(a), 1926.405(b)(1), 1926.501(b)(2)(1), 1926.501(b)(4), 1926.502(b)(1), 1926.502(b)(2),
1926.502(g)(1), 1926.502(h)(1), 1926.502(h)(3), 1926.502(k)(9), 1926.502(k)(3), 1926.502(K)(4),
1926.502(k)(7), 1926.503(a)(1), 1926.701(b), and 1926.703(a)(2). In four items, Citation Two
charges Major and Polites for wilful violations of 29 C.F.R. 1926. 501(b)(1), 1926.501(b)(3),
1926.501(b)(1). Citation three, classified as* other,” chargesMajor and Politesfor aviolation of 29
C.F.R. 1926.1053 (b)(4).

Polites submitted a motion for summary judgment on August 7, 2000, asserting that he should not
have been named in hisindividual capacity. Themotionwas denied, by order dated August 9, 2000,
asmaterial questionsof fact relating to Polites’ control required stay of any such determination until
the conclusion of theadministrativetrial. Respondent’ s subsequent petition for interlocutory appeal
from this order was denied. The issue, nonetheless, was preserved for trid and is decided in

accordance with this decision and order.

Thetrial was conducted over athree week period beginning August 14, 2000. Post-trial briefswere
fully submitted on January 17, 2001. Respondent’ s reply submission, in letter format, was received
on February 8, 2001, and Complainant’s sur-reply submission in letter format was received on
February 23, 2001. On March 1, 2001, Respondent served a sur-reply letter to Complainant’s sur-

reply submission. The matter is now ready for disposition.

Jurisdiction

Respondent Major’ s Answer admitsthat Mgjor uses suppliesand goodswhich are delivered across
state lines. This Court therefore determines that Mgor is an employer engaged in interstate
commerce within the meaning of section 3(5) of the Act, 29 U.S.C. Section 652(5). The

Occupational Safety and Health Review Commission (“ The Commission”) hasjurisdiction over the



case!

Stipulated Facts

None.

Background

30 River Court is a 32 story reinforced, cast in place, concrete structure. The construction on the
project commenced in September 1998, (Tr. 1109-1110). The General Contractor, 30 River Court
East Construction Corporation, retained Major astheconcrete contractor for thejob. Major’ swork
included erection and demolition of the concrete forms. (See, Complainant’s Exhibit 4, Schedule
1, “The subcontractor shall furnish all materid, labor and equipment to perform all concrete
work...”). Theprocessof constructioninvolved the erection of wooden forms, intowhich concrete
would be poured. After Mg or constructed the forms, but before the pour, the ironworkersinstalled
reinforcing steel bars, (“rebar”). (Tr. 1167). Theday following each deck’s pour, Mgor removed,
or “stripped” theformsfrom the concrete, clamped the newly formed concrete columns, and braced
the remaining concrete floor. (Tr. 1154-1157, 1166). The stripped forms were then hoisted to the
upper deck by aseparate contractor, and Major would erect the next floor on the recently poured
concrete deck. Mgor maintained two sets of forms at the job, and wasthus ableto strip theforms
from one leve the sameday concrete was poured two level s above. In thismanner, Major was able
to construct onefloor every two days. ( Tr. 1088-1090). During the course of thetrial, Mg or’ s shop
steward and carpentry foreman, Tony Buttino, (“Buttino”)?, prepared adiagram depicting Majors
work progress for thisjob site. The diagram, admitted as Exhibit 19 incidentally also depicts the

deck areaswhich Mgjor ultimately designated as controlled access zones, and therefore, were under

! Asisdiscussed below, the Secretary of Labor failed to meet her burden of
establishing that Polites is an employer within the meaning of the Act.

2 CO Jensen identified Tony Buttino as the “main foreman on the job”, (Tr. 261)
while Buttino identified himself as “foreman for the carpenters, and shop steward”
(Tr. 1081). Mgor’sFall Protection Plan, (delivered in responseto an OSHA
subpoena), identifies Buttino as “ Safety Coordinator Foreman for the carpenters”
(Exhibit C-7).



Major's control.

The wooden forms were made up of legs which rested on the concrete deck, at four foot intervals,
(Tr.1159), stringers, (16 foot long four by fours), which ran horizontdly on top of thelegs, and ribs,
(14 to 16 foot long three by fours), which rested on top of the stringers. (Tr. 1093). Sheets of four
by eight plywood were then placed on top of theribsto create thenew deck. (Tr. 1158). Apparently,
cement cure testing was performed at the site, ( Page 57, lines 1- 11, transcript from the continued
deposition of Polites, admitted into the record as C-29, and identified as Exhibit 4 of Complainant’s
binder 2), althoughthereisno evidencethat M ajor performed itsowntests, or referred to thesetests,

before proceeding in each instance to strip the supporting forms from the concrete.

OSHA'’sAssistant Director for Safety Compliancefor thearea, LouisRicca, (“AD Ricca’), testified
that hefirst met Politesin the mid 1980s when AD Riccawas inspecting aconstruction site Polites
wasinvolvedin.(Tr. 974-975). AD Riccatestified that he discussed the OSHA requirementsfor fall
protection with Polites during this inspection (Tr. 975). AD Ricca also testified that he discussed
OSHA'’ sfall protection requirementswith aman named Joseph Rufalo, (“ Rufalo”) in 1986 or 1987,
during an investigation of the construction of a different building in the same complex, wherein
M.J.P. was the concrete contractor, and for which Buttino was the concrete supervisor (Tr. 975-
978). Major retained Rufalo as a safety consultant for work on 30 River Court job. (Tr. 759).

Of note, Politis Construction Co., Inc., a now defunct corporation for which Respondent Michael
Polites was the president and sole sharehol der, was specifically made aware of standardsinvolving
29 CFR 1926.501(b)(1), (unprotected edges), 29 CFR 1926.501(b)(2), (failure to provide fdl
protection at leading edges), and 20 CFR 503 (a)(1), (failure to provide appropriate training
programsfor employees exposedtofall hazards). Thisoccurred during and following a1997 OSHA
investigation of apoured in place concrete structure for which Politis Construction Co. Inc. wasthe
concrete forms contractor. ( Exhibit C-13, Tr. 1044-1050).

OSHA Inspection



OSHA Compliance Officer Richard Torre, (“CO Torre”), testified that he noticed multiple fal
hazards occurring at the subject job site while he happened to be passing by it on November 3, 1998.
This began the OSHA investigation. (Tr. 21). Accordingto CO Torre strial testimony, while he
was still onthe ground, hewas ableto observe and videotape employees working at the edge of the
hoist barrier without fall protection, two employeesworking on thefifth floor clamping, without fall
protection, and empl oyeesworking on atop deck, also without fall protection. (Tr.49-50). COTorre
testified that Polites was present at the job site and was speaking on his cell phone while looking
at the employees working on the building. (Tr. 49-50, Tr. 138).

CO Torre then continued his inspection on the structure. He ascertained that each floor of the
building was nine feet, one inch high. (Tr 57). According to his testimony, he observed and
videotaped employees on the fourth floor, working in ahoist areawithin two feet from the edge of
the building, who were not protected with personal fall arrest systems, or guardrail systems. (Tr. 75).
He also testified that there were numerous floor holes on the fourth and sixth deckswhich were not
protected, (Tr. 54, Tr. 79-80), employeesworking by openfloor holesonthethird deck, not covered
by fall protection, (Tr. 77-78), and “ multiplefloor holes, onthethird floor hoist area, ...which (were)
unprotected.” (Tr. 87-88). CO Torrealso testified that aMgor employee arrived and began to build
aguardrail around one of the open holes, while CO Torre was present. (Tr. 188-189). CO Torre

ascertained that all workers performing concrete form related work wereMajor employees. (Tr. 58).

CO Torreasotestified that ironworkers were seen laying rebar on thesixth and fifth floors, on this
first day, with no fdl protection. (Tr. 71-74). CO Torre recommended issuance of aviolation for
theseingtancesto M gor, even though the individua s exposed were not directly Major employees.
CO Torretestified that he believed that Mg or assumed the responsibility of constructing guardrails
based on its contract for the job. (Tr. 74).

CO Torreaso videotaped ironworkers at the job site exposed to rebar protruding through an open
floor hole. (Tr. 81-82). He recommended that a citation be issued to Major because he believed that

the ironworkers were subcontractors of Mgor. (Tr. 82). CO Torre admitted, however, that



ironworkerswereresponsiblefor placing therebar at thissite, and for capping therebar, if they were
working near it. (Tr. 204-205).

CO Torre returned to the site on November 4, 1998 with OSHA Compliance Officers Brian
Donndly, (“CO Donnelly”) and Rich Brown, (“CO Brown”), (Tr. 90). Thethree officersdiscussed
the situation with arepresentative of 30 River Court, David Jenkins, (“Jenkins’), and Rufalo. CO
Torre testified that abatement recommendations were made to Rufalo and Jenkins during this
meeting. (Tr. 90-91). CO Donnelly specifically testified that he discussed the use of safety netsand
catch platforms with Rufao. (Tr. 217, 226). CO Torre also testified that he noticed additional
violations on November 4, 1998, which were recorded on videotape, such as an employee

performing form work at the edge of the building without fall protection. (Tr. 94).

CO Donnelly, also, later discussed the issue of fall protection with Don Lee, ( akaDong Lee, “the
current superintendent of Mgjor”, Tr. 46), and explained the requirements and the use of guardrails
on the deck, including guardrall brackets, as well as the use of safety nets and other means of
abatement. (Tr. 214-216, 226). CO Torre returned to the site on November 10, 1998 with OSHA
Compliance Officer Gary Jensen, (“ CO Jensen”), but they observed only minimal activity onthetop
deck, and did not observe any apparent violations. (Tr. 245).

CO Torre returned to the job ste on November 16, 1998, accompanied by Jenkins. (Tr. 96). CO
Torretestified that he observed further fall related violations while hewas still on the ground floor,
such as an unprotected employeeinstalling reshoring six inches from the edge of the building onthe
eighth floor, (Tr. 96), and an unprotected employee stripping the exterior form away from the
column. (Tr. 101). Additionally, he testified that he saw employees on the seventh floor working
near open floor and stairway holes. (Tr. 103, Tr. 202-203). On his way to the top deck, Torre saw
employeesstrippingthe outside columnwithout fall protection, (Tr. 106), and an open stairway hole.
(Tr.107). Notably, Torreobserved catch platformsin use onthetop deck, protecting employeeswho
were erecting columns. However, Torre testified that the catch platforms were insufficient in that

the plywood was not, “run out enough to the guardrails™. (Tr. 106-107). Finaly, CO Torretestified



that he also observed unprotected employees cleaning up and stacking plywood in a hoist area
within afew feet of astairway hole, on November 16, 1998. (Tr. 103-104).

CO Jensen reported additional violations on January 6, 1999, when he observed and videotaped
employees working at and over the edge on the 25th and 26th floors without fall protection. (Tr.
246). Specifically, CO Jensen testified that therewas no guardrail on the finished 26th floor, even
though astri pping operation was ongoing. (Tr. 249-250). CO Jensen testifiedtotelling Buttino that
the two empl oyees working near the edge of the building, (oneremoving clampsfrom acolumn and
the other reaching over the edge of an unguarded floor, removing lumbar), needed afall protection
system, which could be safety nets, apersonal fall arrest system, or guardrail systems. (Tr. 250-251).
He also testified that he specifically suggested safety nets as an appropriate fall protection system.
(Tr. 262).

Additional fall hazards were reportedly observed and videotaped by CO Jensen on January 6, 1999.
These include an employee removing lumber on the 25th floor, at the edge, with no fall protection,
(Tr. 256), an employee hol ding areassure without proper fall protection, (Tr. 257), and an employee
assisting another employee remove a column clamp a the edge without fall protection on the 26th
floor, (Tr.259 - 261).

CO Jensen continued the inspection on January 7, 1999, accompanied by Compliance Officer Ed
Norton, (“CO Norton™). (Tr. 264). CO Jensen testified that he observed two workers performing
leading edge work with no fdl protection, even though they were only “a couple of feet” from the
edge of the building. (Tr. 264). From the top deck on that day, CO Jensen observed an open and
unguarded floor hole elevator shaft, and protruding, unguarded rebar. He also reported what he
identified as an inadequate guardrall system, in that it was too low, was missing adequate mid-rail
protection, and had inadequate top rail protection. (Tr. 265, 266 272, 283). He observed and
videotaped two unprotected employees placing plywood at the perimeter edge, creating the last step
inleading edge work, on the27th deck. (Tr. 268) CO Jensen testified that hetold Phil Miller, whom

he identified as Mg or’s carpentry foreman, that fall protection was required for employees doing



leading edgework. He suggested afdl arrest system, safety net, or aguardrail system. (Tr. 287-288).
Healso advised Miller that the top deck guardrail wasinadequate, specifically telling him what the
OSHA standards requirein thisregard. (Tr. 286).

Apparently on the same day, CO Jensen observed and videotaped employees preparing to rake out
recently poured concrete on the 27th floor, protected by aguardrail with atoprail only ashigh asthe
employee’ sknee. (Tr. 274-276). Severd employees, he testified, cameright to the edge. (Tr. 277).
The employees were not tied off, and there was no safety net. (Tr. 278).

On January 8, 1999, CO Norton returned to the job dte, alone. (Tr. 744). According to his
testimony, he observed open-sided floor hazards on the 25th and 26th floors, before he entered the
site. (Tr. 744). Specifically, he testified to observing a worker at the southwest corner of the 25th
floor working at a column without fall protection, even though the area was already stripped and
they were right at the edge. (Tr. 746-749). He also testified that he saw an individual on the 26th
floor working with plastic around the perimeter, within two to three feet of the edge, with no guard
rail nor other form of fall protection. (Tr. 749-751). CO Norton admitted, however, that installing

and removing plastic is ordinarily the general contractor’s work, not Mgor’s (Tr. 750-751).

CO Jensen and CO Norton returned to the site on January 11, 1999. (Tr. 752). CO Norton testified
that he observed severa unprotected employees walking through an area on the stripping deck,
withinthreeto four feet from the edge of the building. On that date, the stripping deck was located
onthe 28" floor. (Tr.753-755). CO Jensen testified that he videotaped employeesonthe 28th floor,
removing concrete forms with no fall protection system. (Tr. 293). According to his continued
tesimony, CO Jensen saw a guardrail installer actually build a guard rail behind an exposed
employee on the 28th floor, (Tr. 295), another employee performing concrete forms related work,
near the edge of the 27th floor, with no fall protection, (Tr. 298-300) , and employees performing
concreteformsrelated work, exposed to three unprotected floor openings of an elevator shaft, and
to unguarded rebar. (Tr. 307-308, Tr. 310-312). According to CO Jensen’'s testimony, he also

witnessed additional instancesof violationsinvolvingafailureto protect workersperforming leading



edge work on this date, such as an unprotected employee adjusting ribs by the perimeter of the
building, within one or two feet of the edge. (Tr. 300-302).

CO Jensen and CO Norton testified that they again expressed their concerns about the lack of fall
protection and unguarded sides with Buttino on January 11, 1999.. ( Tr. 313, 756). CO Jensen adso
discussed Mgjor’ sfailureto cap or guard against the exposed therebar. (Tr. 312). According to CO
Jensen’s testimony, his observations caused him to contact his supervisors with respect to a
“potential imminent danger” situation. (Tr. 302). He and CO Norton thereupon advised Major
personnel that they were considering posting an imminent danger notice on the site. A meeting was
scheduled for January 12, 1999 to discuss the perceived hazards. (Tr. 302).

CO Jensen testified that none of Respondent’ s employees initially attended the January 12, 1999
meeti ng, although Rufaloarrivedlateand participated, (Tr 318-319), actingasMgjor’ srepresentative
at the meeting. (Tr 759). Compliance officersfrom OSHA and representatives for 30 River Court
were present and discussed the perceived violations, and potential abatement methods. (Tr. 319).
A request for afall protection plan was made during the meeting, and CO Norton asked Jenkins
directly if he ever received afdl protection plan from Mgor. No plan was provided. Ultimatdy,

no agreement was reached and OSHA posted an imminent danger notice onthe site. (Tr. 320-321).

The Notice of Imminent Danger states as follows:

Employees are not being protected aganst fallsfrom
upper levels while engaged in the following activities
at the structure’ s exterior edges. 1. Erection of forms,
deck, stops and guardrails. 2. Stripping of forms and
shoring supports. 3. Placing of forms and shoring
supportsin the hoist areas.

(C-10). CO Jensentestified that he and CO Norton posted the notice at the personnd hoist, on the
outside of the hoist and near the entry way to the ladder the men were using to ascend and descend
thestructure. (Tr. 323-324). CO Nortontestified that acopy wasalso handed directly to Rufalo. (Tr.
760).



CO Jensen stated that the endangerment posting did not cause Major to cease operations. He
therefore continued his inspection, observing and videotaping a number of additional violations.
According to his testimony, the additional violations included employees exposed to additional
instances of unguarded floor holes, (Tr 328-330), employees exposed to inadequate guardrail
protection on the 27th or 28th floor, (Tr. 331), employees exposed to inadequate top rail protection
on the 28th floor, (Tr. 331-333), and employees performing leading edge work on the 29th floor,
without fall protection. (Tr. 334-335). Hetestified that he al so observed employees using powered

equipment, such as a circular saw, without appropriate eye protection. (Tr. 326).

AD Ricca testified that he was on the job site on only one day, January 12, 1999. (Tr. 978). He
testified that he had alengthy meeting inthetrailer about thefeasibility of providing protection, and
that he explained to Rufalo his belief about the various avail able abatement methods. (Tr. 979). CO
Norton continued the inspection on January 13, 1999 on which date he discussed the imminent
danger situation with Buttino. (Tr. 763). There was no |eading edge work underway, and guardrails
werein place. (Tr 764).

The inspection continued on January 19, 1999. CO Jensen testified that his continuing inspection
on that day revealed a number of further violations, more, even, than ever before. (Tr. 338).
Accordingto histestimony, theseincluded empl oyeesworking near an unprotected edge, onthe27th
floor, (Tr. 341-343), an unprotected employee performing |eading edge work within one foot of the
edge, on the 30th deck, (Tr. 344- 346), unprotected employeesin a hoist areawithin five or six feet
of the edge on the 27th floor, (Tr. 347-350), employees near open floor holes, (Tr. 350-352),
employeesexposed to unguarded rebar, (Tr. 362-363), and employeesusing power activated tools,
such as a “hilty gun” and circular saws, without gopropriate eye protection. (Tr. 355-357). CO
Jensen testified that he also observed and videotaped empl oyees ascending and descending aladder
near an open, live electrical panel. (Tr 360-362). CO Jensen testified that he told Buttino about the
different violations he saw that day, specifically advising him that unprotected edges needed to be
guarded (Tr. 338-340, 353, 366).
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CO Norton continued the inspection the next day, January 20, 1999. (Tr. 765). According to his
testimony, CO Norton identified an employee on the southwest corner of the top deck, within two
or three feet in either direction of the edge, working on the actual columns without any fall
protection. (Tr 765-767). Histestimony also reports an exposed, unprotected empl oyee on the 28th
floor, reaching out over the edge of the building to retrieve material which had fallen onto catch
fingers. (Tr. 769-771).

The OSHA officers conducted a further meeting with representatives of Major and 30 River Court
onJanuary 21, 1999, in order to discussthe perceived violations. (Tr. 373). Respondent’ sattorney,
Mr. Paranac, was present, andit was at this meetingthat Major first provided OSHA with a copy
of their fal protection plan, dated September, 1998. (Tr. 774-775). Issuesrelatingtofall protection,
abatement procedures, and OSHA' sinterferencewith thework progresswere discussed. (Tr. 374).
Accordingto AD Ricca, thecompliance officersreterated the numerous methods availableto M ajor
to abatethe hazards, such asnetting, anchorages, restraintsand catch platforms. (Tr 988). According
to CO Norton, suggestions were made to Major to consult with an expert inthefield. (Tr. 775), and
that his primary suggestion was to use perimeter nets. (Tr.814-816). Again, no consensus was
reached. (Tr. 775). CO Jensen returned to the job site to continue the inspection. (Tr. 374).

CO Jensen testified that he observed and videotaped additional violations on January 21, 1999. For
example, he saw unprotected employees performing | eading edge work on the 31st deck, (Tr. 375-
377), unprotected employees at the leading edge, but not performing leading edge work, (Tr. 379),

and unprotected employeesin a hoist area near the exterior edge. (Tr. 381).

CO Jensen returned to the site on January 22, 1999, with Mohammed Ayub, (OSHA’ s Director of
Engineering) and CO Norton. (Tr. 906). They met with Buttino and, later, Politeson that date, with
respect to theissue of fall protection. (Tr. 386-387). Accordingto histrial tesimony, Mr. Ayubtold
Mr. Rufalo and Politesto use safety netsor alifelineto protect the employees. (Tr 907-910). Major
did not accept any of Mr. Ayub’s suggestions, and the inspection was continued. (Tr. 910-911).
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Mr. Ayub testified that he spent some time walking around the 31st floor with Rufalo, Polites, and
others, (Tr 911), and that he informed them not to anchor the lifeline totherib of the floor unlessan
engineer has done computations to ensure that the rib can take a force of 5,000 pounds, or have a
safety factor of two. (Tr. 913). CO Jensen testified that their continued inspection that day disclosed
additional instances of unprotected employees performing leading edge work, (Tr. 387-388),
employeesexposed to open, unguarded floor holes, (Tr. 390-392), and at |east one Mgjor employee
exposed to unguarded and uncapped rebar, on this date (Tr. 393-395).

CO Norton continued the ingpection solo on January 25, 1999, which he described as a stormy,
windy, snowy day. (Tr. 780). Despite the weather, CO Norton observed an employee withintwo to
three feet of an open edge in a hoist area on the 28th floor without any means of fdl arrest or fall
protection. (Tr. 776-779). Co Norton also reported more than one employee working on the 32d
deck, at the leading edge, within afoot or two of the edge with no fall protection. (Tr. 780-784).

CO Jensen and CO Norton returned to the site on January 26, 1999 with Rich Mendel son, aregional
safety specialist. (Tr.400). CO Jensentestified that again, he observed and videotaped further OSHA
violations involving Major’s failure to provide fall protection. According to his testimony, he
observed and videotaped an unprotected employee performing concreteformsreated work two to
three feet from the edge of the building, in ahoist area, (Tr. 401-403), empl oyees exposed to open-
sided floors without fall protection, despite the presence of ice on the deck, (Tr. 403- 405), and
employees performing leading edge work without fall protection. (Tr. 407-409). He also reported
employeesusing step laddersin an improper, folded up manner. (Tr. 410). Similarly, CO Norton
reported violationsobserved thisday involving leading edges and floor holes. (Tr. 785-787). CO
Jensen testified that he told Buttino, again, that the edge had to be guarded and that there were
continuing violations involving fall protection. (Tr. 414). Buttino thereupon guarded up the icy
section of the deck. (Tr. 416).

CO Jensen testified that he observed additional violations on January 27, 1999, such as afailure to
providefall protection to employees exposed to an open edge on the 30th floor, (Tr. 417-420), and
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unprotected empl oyees performing leading edgework. (Tr.421). CO Jensen alsoreported violations
involving the exposure of Major employees, (“carpenters’) to unguarded rebar (Tr. 425). CO Jensen
testified that he againtold Buttino that fall protection needed to beprovided, but no action wastaken.
(Tr. 426-427).

CO Jensen testified that he returned on January 28, 1999, but was denied entry onto the structure.
(Tr. 429-432). CO Jensen therefore videotaped the ongoing construction work from the street,
catching further violations from that vantage. (Tr. 432-433). CO Jensen reported, specificaly, an
employeeperforming thelast stage of |eading edgework without fall protection, and an unprotected
employeeon the 33 deck installing an upright stanchion for aguardrail. (Tr. 434-438). CO Norton
returned to the site on January 29, 1999, but was denied entry to floors 29, 30, 31 and 32. (Tr. 789).
Nonethel ess, hetestified to additional violationsdealing with open sided floor violationsand Major’ s
failure to provide appropriate fall protection. (Tr. 790-801).

CO Jensen returned to the site on February 1, 1999, and was again denied entry. (Tr 440). Once
more, he videotaped what he perceived to be violations from plain view. According to his trial
tesimony, CO Jensen observed aworker walking two to three feet from the edge of astripped floor,
with no means of fall protection, (Tr 440-442), and a worker standing at an unguarded edge of the
building on the 30th floor, with no form of fall protection. (Tr. 444-445). CO Jensen also testified
that, from January 6, 1999 through February 1, 1999, he did not observe any steps taken by Major
to correct any fall hazards addressed in the citations. (Tr. 447).

CO Jensen adso testified that he never noticed any evidence of a controlled access zone, such as a
sign connected to aguardrail, arope or other physical meansto denotethearea, (Tr. 449, 491-492),
nor washeever told of acompetent person assigned primarily to monitor job safety. (Tr. 451-452).
Further, he observed no attempts to control access to any controlled access zone. (Tr. 453). CO
Jensen testified that he suggested the issuance of citations based on these perceived failures
following receipt of Magjor's Fall Protection Plan, which identifies use of a controlled access zone.

(Tr. 449-450, 593). He admitted, however, that he did not receive acopy of Mgor’ sfall protection
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plan until after hiswork site inspection was complete. (Tr. 575). CO Norton likewise testified that
he could not identify a“competent person” with respect to monitoring any controlled access zone,
and that conversations with Buttino indicated that Respondent did not in fact maintain a fall
protection plan. (Tr. 809, 811, 821-822).

Testimony of Dong L ee

Dong L ee, isan engineer whowasretained by M gjor constructionto * coordinate” thejob. (Tr. 1054).
Heworked for M JP beforeworkingfor Major, and worked for Politis Construction before heworked
for MJP. (Tr. 1053-1054). He testified that he prepared Major’ s Fdl Protection Plan in September
of 1998. He also drafted afall protection plan for Politis Construction Co. for a Prospect Heights
Care Center on May 8, 1997, and afall protection plan for M.J.P. for the Tower of Ameniaproject
on September 8, 1997. (Tr. 1055-1057, 1065-1068, Complainant’ sExhibits12 and 14, respectively).
He testified that he consulted with Buttino and Rufal o before writing the MJP fall protection plan,
(Tr. 1061-1062), which was largely based on the Politis Construction plan. (Tr. 1059-1064). Both
job sites were similar, poured in place concrete structures. Of note, the fall protection plan for the
Prospect Heights and the Amenia projects require that either aguardrail and/or apersonal fall arrest
system be used to protect workers performing | eading edge work. The plan for the Amenia project
was further modified on October 11 1997, to require that workers on perimeter areas wear personal

fall protection systems.

Mr. Lee testified that hefirst learned that Major would beinvolved in the 30 River Court Project
approximately six months prior to September, 1998. (Tr.1063). Thefall protection plan hetestified
he drafted for this job states that conventional fall protection cannot be used during erection,

stripping and movement of the deck form work, with various explanations.(Exhibit C-7).

Mr. Lee testified that he spoke with Rufalo and Buttino before creating the fal protection plan for
Major. Mr. Rufalo told him that the prior M.J.P plan he had written was garbage, and that he
therefore prepared the Major fall protection plan differently, based on Rufdo’s suggestions. (Tr.
1065-1067). Interestingly, the fall protection plan drafted for Mgjor’s work at thisjob siteisin a
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different handwriting that the plans prepared for Politis and M JP.

Under questioning by the Court, Mr. Leetestified, in general, that concrete reachesup to 40 to 60
percent of itsstrength three days after iswas poured. (Tr. 1076). After seven days, it is probably at
80 percent, and after 28 days, it is at full strength. (Tr. 1075-1076). Mr. Lee aso testified that he
believed Major put accelerates in the concrete, but that accelerates make the concrete cure only
about an hour faster. (Tr 1077).

Testimony of Michael Polites
Polites testified that he is the President and a 4% shareholder of Major Corporation, and a 4 %

shareholder of M.J.P. Congruction Company. The remaining shares of Major are owned by his
daughter and son. (Tr. 1120-1121, 1124). Polites receives mason foreman’ swages for hiswork for
Major. He testified that he has not received any dividends, as profits are funneled back into the
businessconcern. (Tr. 1122-1123). Polites responsibilitiesinclude estimating the job, working on
the plans on the job, and acting as refereg, if needed. (Tr. 1136-1138). Major’s headquarters are
located at the same address as Polites home, but on a different floor. (Tr. 1121). Major adso rents
astorage space in Clifton, New Jersey for materials. (Tr. 1133).

Polites testified that Major Corporation, not Polites, paid union benefits, workers' compensation
insurance, general liability insurance and employment taxes on the 30 River Court job. (Tr. 1143-

1144). Major also maintained its own bank account for the 30 River court job site. (Tr 1144).

Polites also testified that decisions regarding day to day operations at the 30 River Court job site
were made by the individud foremen and Mr. Lee. (Tr. 1128-1129). Mr. Lee was responsible for
ordering materids.(Tr 1130). Polites also testified that the individual foremen, not Polites, had
authority to hire and fire empl oyees, through the union. (Tr 1130-1131). Nonethdess, Politeshired
Mr. Lee, (Tr 1135), and had the power through Mr. Lee to fire the genera foremen. (Tr. 1140-
1141).

15



Polites testified that Politis Construction went bankrupt because its debtors did not pay money
owed. (Tr.1128-1129).M.J.P., however, isstill in existence, and, infact, leased oneof itsvehicles
to Major for the 30 River Court project. (Tr. 1124).

Testimony of Anthony Buttino

Buttino testified that he was hired through his union to work for Mgjor Construction Corporation
as a foreman and shop steward at the 30 River Court construction job. He worked for Politis
constructionin August, 1996, and M.J.P. Constructionin July, 1997. (Tr. 1079-1081), holding more
or less the same positions. (Tr. 1085). Buttino also testified that he has been a carpenter foremen
for more than 20 years, (Tr. 1148), and spent approximately 99 % of those years working on high
rise concrete construction projects. (Tr. 1149). Buttino boasts to having been involved in the
construction of more than 50 poured in place concrete buildings. (Tr. 1149-1150). He has not,
however, read the OSHA standards. (Tr. 1285).

Asa carpentry foreman, Buttino supervised the stripping floor and the forming deck, aswdl asthe
subsequent reshoring and clamping of concrete. (Tr. 1146-1147). Astheindividual responsiblefor
“ensuring that the job was safe”, (Tr. 1146), Buttino testified that he made sure that all penetration
holes were covered, that there was a guardrail on the deck, and that shafts were covered over. (Tr.
1148). Preplanning the safety for the 30 River Court Job involved reviewing the fall protection
plan when he first arrived on the job site, in early October, after construction had already
commenced. (Tr. 1084).

Using Respondent’ s Exhibits 17 and 18, Buttino described the process of Mg or’ swork on the job
asinvolving three or four floors at the same time. The top deck, just below the leading edge work,
was described as the framing deck. (Tr. 1206, and see Exhibit R-18). The stripping level came
immediatdy below the framing deck, and the stacking, or plywood level, came immediately below
the framing level. (Tr. 1293).

With respect to the integrity of the forms structure as it existed before the concrete was poured,
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Buttino testified that the high stringers were toe nailed to the low stringers, with just one nail per
stringer. (Tr. 1156-1157). The ribs were not connected to the high stringers until after the plywood
was placed on ajoint rib. (Tr. 1157). Ribs located underneath, however, remain unattached. (Tr.
1157-1158). Each piece of four by eight plywood was attached with between four and six nails. (Tr
1165). Legs were not secured to the concrete deck below them. (Tr 1196). Thus, according to
Buttino’s testimony, if a lifeline became wrapped around one of the 30 legs on a deck, the leg

could be pulled out, and cause a section of the deck above to drop. (Tr. 1197).

With respect to safety on the hoisting deck, (the deck bel ow the stripping deck), Buttino testified that
employees at that level worked “probably six to eight feet” from the edge of the structure. (Tr.
1202). Perimeter cabling, he testified, would not be possible because it would interfere with the
operation of the material crane. (Tr. 1202-1203). Thus, Major did not install cabling until after al
materials were hoisted. (Tr. 1203-1204).

Turning to issuesrelating to the safety of aworker working/walking on top of the frames, Buttino
testified that therewas no way to usefall protection becausethereisno placeto atach alanyard. (Tr.
1188). With respect to the safety of employeesworking on the framing deck, Buttino testified that
the overhead forms are not strong enough to support alifeline or lanyard. (Tr. 1189-1191). Despite
this perceived difficulty with using fall protection in areas below the forms deck, employees
performing clamping columns were tied off to stringers above, following a conversation between
Buttino and the general contractor regarding fall safety. (Tr. 1190-1191). According to Buttino’'s
tesimony, this conversation occurred following recommendations made by OSHA officers.
Nonethe ess, attaching the lanyards to the stringers is not, in Buttino’s opinion, a feasible way to
provide fall protection because he had not seenit donein al the years he has been in the business.
(Tr.1192). Healsotestified that it isinadvisableto attach alifelineor lanyard to an interior column,
because, first, the column would not be structurally sound until it is poured, and second, thelifeline

running to the interior column would create atripping hazard. (Tr 1193).

Buttino testified that empl oyees stripping the outside columns on the stripping floor were provided
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with safety belts which were to be tied to the outside columns. Other employees, according to
Buttino, did not come “that doseto the edge”, and he would not tie off to an interior column on the
striping floor, again, because of the tripping hazard. (Tr. 1203). With respect to the installation of
guardrails, Buttino testified that M ajor employees* cameback” andinstalled the guardrail oncethey
had 20 % of the deck solid. (Tr 1162 - 1163).

Further, Buttino testified that there was afall protection plan for the 30 River Court Job site, written
by Mr. Lee, for “people we could not protect”, (Tr 1208-1209), which he states was in fact
implemented and maintained at the job site. (Tr. 1094, 1215-1216). Buttino testified that the plan
provided that fall protection could not be used to protect workers doing leading edge work, workers
inthe hoisting area, workers erecting outside columns, or workers clamping concrete or stripping
forms. (Tr. 1209). He testified that, at one point, Major considered creating a catch place by
extending the deck beyond the edge. This idea was rejected, however, asit was thought that the

catch basin would interfere with operation of the crane. (Tr 1210).

The plan they ultimately developed directs employeesto work from the inside of the building out,
to work inteams of two, and to observethe controlled access zones, which Buttino defined as*“the
floors that we were occupying”. (Tr. 1211-1212). He explained that Major identified different
controlled access zones for the different types of workers. For example, only thefive strippers and
the stacking crew were dlowed on the stripping floor. (Tr. 1212). Other trades, however, could
access the areas. (Tr 1212). Buttino testified that it was his responsibility to ensure that workers
abided by the fdl protection plan on the framing deck. Phil Miller took over this responsibility on
the deck, and Ed Craffey took over that responsibility on the stripping floor. (Tr. 1214).

Buttino conducted weekly safety meetings. |ssuescovered included “ safety rules’ such as hard hats,
safety glasses, and floor openings . (Tr. 1218- 1220). The employees were instructed to use their
safety glasses whenever they were cutting, and, according to Buttino’ s testimony, Major provided
safety glassesto all carpenters. (Tr. 1218-1219). He testified that he also discussed issues relating

to the two men assigned to the hoist, and the hoist’s controlled access zone. (Tr. 1222) Buttino
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testified that the issue of guardrails was specifically discussed during the November 16, 1998
meeting, when the workers were told to install the preliminary guardrail once the deck was 20%
completed, and that the guardrail on the framing floor should stay up aslong asit could, until they
had to start stripping the floor below. (Tr. 1220). On other dates, the workers were told that if the
guardrail isnot up, Buttino would send out two guyswith safety belts. (Tr. 1221). Themenwerealso
told to position railings around the el evator shaft after they passed the material up, and to cover the
opening completely after the material was passed up. (Tr. 1221).

Buttino testified that he specifically discussed leading edge work and fall protection on December
15, 1998, when hetold the workers about “working in pairs, working safe, working from the inside
of the building out.” Buttino testified that, by that time, Major was providing lanyardsto theworkers
on the stripping floor. Therefore, he believed, he did not have to discuss the use of personal fall
protection. (Tr. 1222-1223). Safety meetingsaso covered controlled accesszonesfor thefour floors
where Major was working, (Tr. 1223), and the use of safety bdtsfor certain employees. (Tr 1223).
Inaddition to theweekl y safety meetings, saf ety noticeswere mailed with theempl oyees' paychecks.
(Tr. 1225, 1226).

Buttino also testified that heknew of only oneinstanceinwhich an employeewho should havebeen
using a safety belt failed to re-attach himself after taking a work break. (Tr. 1225-1226). (The
instance was caught on videotape and became a basis for the issuance of Citation 2 Item 1a,

discussed more fully below). The employeewasonly “yelled at alittle bit” (Tr. 1234).

Testimony of Phil Miller

Phil Miller, Major’s top deck carpentry foreman, testified that the fall protection plan for the 30
River Court project instructed employees to always work from the inside of the building out, to
adways face the edge of the building and to kneel down as one nearsthe edge. (Tr 1328-1329). Mr.
Miller further testified, that, as foreman, he monitored the carpenters working on the top deck,
working on the leading edge. (Tr. 1330-1331). Hetestified that there was a controlled access zone

on the deck, which he described as “the wholeworking area’. (Tr. 1329).
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Testimony of Steven Koc

Respondent called to the stand Steven Koc, the M gjor employeeassigned to clamping and stripping
columns, who was caught on videotape clamping columnswithout asafety harness. (Tr.1337-1343).
Mr. Koc testified that he usually wore his harness when working, but in only thisoneinstance, had
taken a break, and forgot to put it back on. (Tr 1339).

Respondent’s Expert: L ouis Nacamuli 3

Respondent’ sengineering expert, LouisNacamuli, (“Nacamuli”), issuedareport, and testified with
respect to the feasibility of conventional fall protection for Major’ swork at the job site. His report,
(Exhibit R 19) defines the moving deck, being constructed out of form work as leading edge. His
reportidentifies primary fal protection asguardrails, and secondary fall protection asapersonal fal
arrest system, or safety nets. (R19 ). Without differentiating between leading edge work and non-
leading edge work, Nacamuli’s report states, generally, that secondary fall protection is, “not a
feasible method for fall protection of employees during the normal work activities in high rise
concrete construction.” (R19). Specifically, the report submits that guardrails cannot be installed
until the leading edge work is concluded. Once the floor is placed, however, and the columns are
stripped, the report indicates that the guardrail must be removed because it is attached to the
supporting framework. (R. 19). Itisalso Nacamuli’ sopinionthat personal fall arrest systemswere
not feasiblefor protection of any of employeesin thefal protection related citations, because there
was no reliable structure that could be used for attachment points. The deck structure, according to

his report, could not be used because it is temporary in nature.

During histrial testimony, Nacamuli explained that form work is designed to support vertical loads
of concrete, and not to withstand lateral challenges. (Tr. 1368). It is designed to come apart very
easily, to enable the forms to be stripped with the least amount of damage to the integrity of the

Louis Nacamuli is a structural engineer licensed in New Y ork, Pennsylvania and
New Jersey. HehasaBSin Civil Engineering and he owns and operates
Nacamuli Associates, a structural engineering firm. (Tr. 1357 - 1359).
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wooden forms material. (Tr. 1368, 1399) Specifically, He opined that the stringers would be
inappropriateasanchors, becausethey wereonly toenailed asatemporary formfor the concrete. (Tr.
1369). Legs likewise could not be used as anchors because they were merely wedged, designed to
be readily removed with a sledge hammer. Any horizontd load, therefore, would pull them out.
(Tr.1370 - 1371). In his view, there is likewise no appropriate place to anchor a persond fall
protection system on the stripping floor. (Tr. 1372). The shores for the concrete could not be used
asan anchor becausethey arenot perpendicular. ( R.19). Nacamuli admitted, however, that the ACI
standard for lateral load is a very basic requirement that the form work hasto stand up and hold its
shape, (Tr 1392), and that form work can be designed to support aforeseeable load. (Tr 1394).

According to Nacamuli’s report, the concrete decks could not be used as an anchorage support
because the concrete would not have cured to the necessary strength at the time the employee
working on thefloor needed protection. (R.19). Nacamuli testifiedthat the concretefloor below the
framing deck woul d not be strong enough to support an attachment until it reached a approximately
2,200 pounds a square inch,* which he testified would not occur until after a minimum of one week
following the pour. (Tr. 1370-1371, 1379). Because of the two day pour cycle at the 30 River
Court job site, the cement floor below the framing deck would have been lessthan 24 hoursold, and
hetestified, thereforewould not have attai ned sufficient strength to support lanyard attachments. (Tr.
1370-1371). The concrete columns and deck on the stripping floor, one level below, could not be
used for the same reason. (Tr 1372-1373). Similarly, the concrete on the stacking floor would not
have sufficient strength asit was only four daysold. (Tr. 1373). Mr. Nacamuli further testified that
the concrete decks would, likewise not have reached the “ required strength of 2,500 pounds’ in one

day, which he believesis necessary to support a net or other anchorage in oneday. (Tr. 1378).

Mr. Nacamuli also testified that guardrails were a feasible means of fall protection on the top deck,

but not until 10 to 20 percent of the floor was constructed. In his view, it would be impractical to

* Mr. Nacamuli testified that the concrete manufacturer’ s literature requires that the
concrete attain a strength in the neighborhood of 2,200 pounds per square inch before any
of their attachments may be used.
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walk along the edge, and install aguard rail on astringer. (Tr 1373-1374).

Nacamuli likewiseopined tha a guardrail isnot afeasible meansof fall protection onthe stripping
floor, until after thefloor is stripped. First, hecontends, concrete shores located at the edge of the
structurewould interfere with the placement of the guardrail. Second, the guardrail would interfere
with the stripping of the exterior columns. (Tr. 1374-1475).

Nacamuli’ sreport indicatesthat nets would not be afeasible means of fall protection for employees
working at 30 River Court job because, “ A net system relies on a stable secure anchorage point to
secure the nets. Information provided by manufacturers of safety straps state that the safety straps
can only be attached to a permanent, stable structure and, therefore, cannot be used in this type of
construction.” (R.19). Inexplanation, hetestified that workers could not accessthefloor to attach
the nets until between five and seven days into the cycle. At that point, however the net would be
lower than 30 feet from the floor the net wasintended to protect. (Tr. 1378). Even then, he opined,
the concrete might not have reached the necessary strength to support the nets. (Tr. 1376).

Furthermore, in his opinion, a perimeter net would get in the way of the crane hoist. (Tr. 1377).

Complainant’s Expert Witness, Mathew Burkart °

Engineer Mathew Burkhat, (“Burkart”), testified that fall protectionwasfeasibleonthe Thirty River

Court project. Onthetop deck, he suggested that the ribs could have been designed with aguardrall
pre-attached, at the least to protect fallsin the outer perimeter of the building. (Tr. 1410). Also, afall
restraint syssem could be anchored into the forms. This, Burkart testified, would act like a leash,
preventing the workers from walking beyond the edge, as opposed to afall arrest system, whichis
designed to hold the worker’ s body in afall. (Tr. 1411-1412). He also testified that nets could be
installed on the perimeter to protect any employees falling from the edge. (Tr 1412). With respect

Mathew Burkart has a BSCE in Civil-structural engineering from the Missouri
School of Mines and Metallurgy, and is aregistered structural engineer in the
State of Pennsylvania. Heis a President of AEGIS Corporation, an engineering
consulting firm specializing in providing engineering safety and loss control
services to the construction and insurance industries.(C-24).
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to attaching anchors to the concrete slabs to support perimeter nets, Burkart testified that if the
concrete is strong enough to be stripped, it should be strong enough to support nets, as well asfal
restraints and fall arrest systems, and that the engineer on site should have documented the strength
of the concrete, in any event. (Tr. 1413). Burkart admitted that it is not practical to maintain a
guardrail system while constructing leading edge. However, he testified that a guardrail should be
constructed once the perimeter isreached. (Tr. 1427).

Turning to the framing deck, Burkart noted that a guard ral system supported by the forms below
wasin place. Inany event, hetestifiedthat aguard rail system could beinstalled on theframing deck
between the columns. (Tr. 1413-1414). Alternatively, afall restraint sysem could be used on this
floor, by tying back to either a floor opening, or to one of the columns on the framing floor, to
restrain the person from the edge of the building, (Tr 1413-1414), or aperimeter net could be used.
(Tr. 1413). Finally, according to Burkart’ stestimony, it wasfeasibleto install afall restraint system
onthisdeck, by choosing specificlocationswheretherib and stringer would be secured sufficiently
to support afall restraint system. (Tr. 1439). In those locations, the contractor may have to add one

or two nailsto the forms, and use eight penny double nailsinstead of three-penny nails. (Tr. 1439).

Burkart also testified that fall protection was feasible on the stripping floor. (Tr 1414-1415). The
typesof fall protection heidentified included nets, afall restraint system tied to a stripped, interior
column, or awooden guard rail or wire rope system placed around the building to provide a guard
rail. (Tr. 1415). Theguardrail would not, he opined, interfere with the stacking of materials because
one could let the materials project out underneath the guard rail, if necessary. When the materid is
goingto belifted out, onewould disconnect that section of the guardrall and hoist the materials out.
The workers disconnecting the guardrail and working in the hoist space could be protected by use
of apersonal fall restraint sysem. This same procedure could be used on the stacking floor, below
the stripping floor. (Tr. 1415-1416).

Burkart also testified that perimeter nets could be placed three levelsbelow the level being formed.

If, however, thetop deck were protected by aguardrail, one could move the perimeter net down to
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open out the stacking floor, allowing the perimeter net to protect the three levelsaboveit. (Tr 1418,
Tr 1428).

With respect to the ability of concrete to support loads, Burkart testified that not all concrete
manufacturers require a minimum of concrete strength in order to support a net. He indicated that
the size of the nets and the type of anticipated loading is taken into consideration. Further, he
testified that recent devel opments have all but eliminated the requirement that a specific minimum
strength be established before the net isanchored. (Tr. 1428). Generally, 2,000 pound concreteisa

reasonable number to look at for a standard of the strength of concrete. (Tr. 1429).

However, if the concreteis strong enough to support itself and the loads imposed by the form work
installed aboveit, ananchorageimbedded in the concrete shoul d be strong enough to support asaf ety
strap. (Tr 1420). Burkart further testified that ACI Code Section 347 requires that concrete have
70 percent of its strength before the forms are stripped. However, an engineer on the project may
approve earlier stripping, on a case by case basis. (Tr 1432-1433). With respect to the cure rate of
concrete, generally, Burkart testified that under ideal conditions, 75 percent will cure in seven days
or less. Additives, however, can speed that cure ratein one, two and three days. (Tr. 1434-1435). A
determinationin each case, asto whether concreteisstrong enough to support removal of theforms
and anchorages, can be made by conducting field cured samples, on-site testing, and impact or
dynamic testing inthefield. (Tr. 1436, 1437-1438). In any event, Burkart testified, it isimportant
to consider what safety measures you will require before you bid for the job; indeed it is common
industry practiceto do so. Inthisway, the contractor considersthe cost of safety in the terms of the
contract. (Tr. 1419).

Complainant’s Expert Daniel Paine®

Complainant’ ssaf ety consultant expert, Danid Paine, (“Paine”) likewisetestified that fall protection
was feasible at the job site. (Tr 1449-1454). Like Burkart, Paine opined tha guardrail postscould

6 Daniel Pane serves as President and CEO of Sinco Group, Inc., whereheis
responsible for designing and selling fall protection systems for the construction
industry. His experience dso includes operating a union Ironworker Construction
Company. He has aBA from Union College. (C-24).
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have been installed on the exterior portions of the stringers, for the placement of a guardrail on the
outer perimeter of thetop level. (Tr.1457). The leading edge workers could be protected by use of
afall restraint system anchored by nal to the plywood and into arib or stringer. He testified that the
contractor might haveto beef up that particular area, in order to support the anchor. (Tr 1458-1459).
He suggested, alternatively, that thecontractor anchor fall arrest systemsto the formwork, but the
forms would have to be designed differently than they were at this job site. (Tr. 1459).

Paine opined that perimeter nets are feasible alternatives to protect the workers on the top level, if
preplanned. (Tr. 1459). Like Burkart, Paine testified that a dynamic load test should be performed
oncethenet systemisanchored to the building. Paine' ssuggested test would involvedroppi ng a400
pound sand bag into the net, at the weakest points. Thiswould provide 10,000 foot pounds of force,
which Paine felt is sufficient to catch a man falling 30 feet into the safety net. (Tr. 1460-1461).
Paine claims to having installed hundreds of theses types of systems. (Tr. 1461).

Pain further testified that a guardrail system was certainly feasible on the framing floor. The
guardrail could be “up from the floor stripping”. Alternatively, perimeter nets or afall restraint or
fall arrest system arefeasible. (Tr. 1462). A fall restraint system, hisfirst choiceof the two persona
fall arrest systems for this deck, could be anchored into the framework of the forming deck, or
anchored into the concrete floor at the perimeter. Anchors could betested for strength. (Tr. 1463).
Hetestified that aminimal number of anchors at the perimeter would be required. (Tr. 1463-1464).

Paine testified that workers on the exterior of the stripping floor could be protected in a number of
ways, but that the contractor should pre-plan its safety program. If properly pre-planned, pourin
place anchors could be attached over rebar in the columns, before the concrete pour. This would
alow for the attachment of safety lines to these anchors, once the columns are stripped (Tr. 1465-
1466). He further testified that, if the floor is stripped from the inside out, workers could tie off to
a concrete column behind them, in order to strip the forms from the edge of the building. Interior
workers, obviously, would not need to be tied off. (Tr. 1465-1466) Alternatively, Paine suggested
that insertscould beinstalled into the columnsto anchor the safety lines. Paineidentified at least one
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company which usesthislatter method. (Tr. 1466). Tieoff pointsat the perimeter could al so become

one of the pointsto use for aguardrail system. (Tr. 1467).

A guardrail issimilarly feasible on the stripping and stacking decks, and would not interfere with
stacking material because the contractor could stack the material below the guardrail in the hoist
area, or stack the material in an areawhere a portion of the guardrail has been removed. (Tr. 1467).
Workersin the hoist area with aremoved guardrail could then be attached to a personal fall arrest
or restraint system. (Tr. 1467).

Asa“rule of thumb”, Paine testified, once the formsin a pour in place structure are stripped, the
concrete should be strong enough to anchor fall restraint or arrest systems. (Tr 1467-1468). Again,
he stressed that dynamic testing should alleviate any fears about the strength of the concrete. (Tr.
1468). Safety net systems can be anchored by a C-cdlamp onto the concrete slab or anchored to the
columns. It would take gpproximately Sx man hours per post to install the whole saf ety net system.
(Tr.1487).

Likening the plywood floor to astorage floor, Paine testified that aguardrail , in place at thislevel,
would provide appropriate fall protection. (Tr. 1470). The stacked material could be placed under
the guardrail. Alternatively, the section of the guardrail where the material is stacked could be

removed. Necessary workersin that areacould then use apersonal fal restraint system. (Tr. 1470).

Paineal so testified astowaysto avoid having aperimeter safety net interferewith thematerial crane.
First, the safety net could be cantilevered out in the hoist area. Planning would be required at this
point so that the workers working in the hoist area on this floor, as well as the workersworking in
the area but on higher floorsare protected by persond fall arrest systems. Alternatively, theworkers

could be removed from the area while the material is being removed. (Tr. 1471).

Under cross-examination, Paine tegified that he was involved in a similar construction job in

Virginia wherein a safety determination was made that personal fall protection systems were

26



infeasible for the workers performing leading edge work on the interior of the building. Paine
testified that such asystem would be difficult because the employeesperforming leading edgework
would constantly have to tie off as each portion of the edge progresses. (Tr 1474). Painetherefore
instituted acontrolled deck zonefor theleading edgework on theinterior of thebuilding. (Tr. 1475).

Once the work reached the perimeter, however, he testified that the contractor needed a fall
protection sysem. At the Virginia site, safety straps were used by the workers performing leading
edge work once they reached the perimeter. (Tr. 1477-1478).

Discussion
Polites as a named Respondent
First, | address the propriety of citing Michael Politesindividually. Inthisinstance, | find that the

Secretary failed to submit evidence during thetrial sufficient to provethat Polites was an employer,

asthat term is defined by Commission precedent.

It isclear that only an employer may be held liable for violations that effect the safety and health of
its employees. Van-Buren-Madawaska Corp. 13 BNA OSHC 2157, 2158, ( Nos. 87-214, 87-217,
and 87-450 through 459, 1989). In this regard, the Commission has formulated an “economic

realitiestest” to determine whether an employment relationship exists. Thetest requiresan inquiry
intofactorsspecifically enunciatedin Griffen & Brand of McAllen6 BNA OSHC 1702, (N0.14801,
1978). These include, “(1) Whom do the workers consider their employer? (2) Who pays the

workers” wages? (3) Who has the responsibility to control the workers? (4) Does the aleged
employer have the power to control the workers? (5) Does the alleged employer have the power to
hire, fire, or modify the employment condition of the workers? (6) Does the workers' ability to
increasetheir income depend on efficiencerather thaninitiative, judgment and foresight?, (and), (7)
How are the workers' wages established?’ld, at 1703. (See also, Sinisgalli 17 BNA OSHC 1849
(N0.94-2981, 1996), dlowing for the citation of an individual where the workers believed thar
employer was the individual Respondent who had hired them directly, Id at 1851).”

! In any event, the Secretary’ sreliance on Sinisgalli aswell as Avcon Inc., et d.,
2000 W.L. 1466090, (Nos. 98-0755 & 98-1168, 2000) is otherwise misplaced.
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It is not disputed that Politesis a4% shareholder and President of Major Construction, (Tr. 1120),
and drives a vehicle owned by the corporation. ( Tr. 113, 1123). AsPresident, Polites hired Mr.
Lee. (Tr.1135). Politestestified that hisresponsibilitiesincluded estimating and bidding for thejob,
acting as a referee, and working on the plans in the office. (Tr. 1125-1126). He did not have the
ability to hire or fire any individual workers at the job site, as only the individual foremen had that
power through the union. ( Tr. 1130-1132). Polites testified that decisions regarding day to day
operations at the job site were made by Mr. Lee or the individual foremen. (Tr. 1129)

Therewas no testimony that any of the workers considered Politesto be their employer. Major paid
the union benefits, worker’ s compensation insurance, general liability insurance and employment
taxesfor thejob site. (Tr. 1143-1444). Therewas no evidence that Polites had any input into how
much the workers were paid and what factors would influence the amount of their salaries. Not one
employee statement was offered to establish that any worker believed that he was employed by
Polites. Further, the evidence adduced at trial depicted Buttino and Rufalo, rather than Polites, as
making decis onsregarding safety and fall protection. (Tr. 1146-1158) For example, Rufalo directed
and controlled Mr. Le€’s preparation of the fall protection plan, (Tr. 1061-1062).

It cannot be argued that Polites did not have some control of the job site. It is undisputed that he
could fire Mr. Lee, and he held himself out as having the authority to deny accessto the job Ste to
various compliance officers during the course of the investigation. This type of control, however,

does make him an employer, under the Act.

The Secretary argues that Polites' control over Mg or Corporation and the job site at issue herein

were sufficiently strong so asto warrant a determination that Polites was an employer, and that any

These cases would not be controlling, even if they were factually similar. See,

L eone Constr. Co. 3 BNA OSHC 1979,(No. 4090, 1976), “the portion of Review
Commission judge’ s decision not reviewed by the full Commission does not
constitute precedent binding upon the Commission”.ld, at 1981. As of the
issuance of this decision, the Commission has not issued a decision either
affirming or reversing Avcon.

28



protections from personal liability Polites may have by virtue of the incorporation of Major should
be overlooked. Insupport of her argument, the Secretary refersto testimony taken during party and
witness depositions, (admitted into the trial record as Exhibits 26 through 31, Tr. 950, but marked
as Binder two, Exhibits 1 - 6). However, there is insufficient evidence to identify Polites as an

employer under the criterion set forth in Griffen & Brand of McAllen supra. Polites deposition

testimony is more to the effect that the various foremen controlled the workers, (Complainant’s
Binder 2, Exhibit 3, p. 21), and that Polites, alone did not make the decision to continue working
following the posting of imminent danger, [Complainant’ sBinder 2, Exhibit 3, p. 38, line18, “Yes
we did...” (emphasis supplied )], Polites was not on site every day, (Complainant’s Binder two,
exhibit 4, page 49, lines 14-18), and remained in the trailer when he was on site. (Complainant’s
Binder two, exhibit 4, page 51, lines 20-24). While Polites himself signed the contract for 30 River
Court, his son, another officer, also had authority to do so. (Complainant’s Binder two, Exhibit 4,
page 64, lines 11 - 16). Each foreman made decisions about day to day operations, (Complainant’s
Binder two, exhibit 4, page 71, lines 13 - 20).

Buttino identified his employer as Major, not Polites, when questioned on this issue during his
deposition. (Complainant’s Binder two, Exhibit 5, Page 5, lines 20 - 22). Buttino further affirmed
that he reported to either Don Lee or Polites, (Complainant’ s Binder Two, Exhibit 5, Page 8, lines
3 - 5). Buttino, however, was in charge of the day to day operations. (Complainant’s Binder Two,
Exhibit 5, Page 9, lines 1- 3), and heand Mr. Leeworked on thefall protection plan. (Complainant’s
Binder Two, Exhibit5, Page 30, lines 7 - 13). Thereis no testimony that Polites paid the workers,
or that any of the workers believed they were employed by Polites, rather than Major. Thereisthus
insufficient evidence to establish Polites as an employer, either in thetrial transcript or in thetrial

exhibits.

Given that there is insufficient evidence to identify Polites as an employer in his own right, it is
guestionable whether OSHA may nonethel ess assert jurisdiction over Polites under the theory that
factsmay be presented whichwould support adecision to disregard the personal liability protections

afforded Polites by the State of New Jersey through the incorporation of the business concern. In
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other words, where an individual is not an employer, but isan officer of a corporation whichisan
employer, may OSHA assert jurisdiction to inquire whether there are sufficient facts to warrant

piercing the corporate veil and holding the individual officer responsible 7°

In this case, however, the questionis moot. Even if such aninquiry were appropriate, the evidence
in this case does not disclose sufficient facts which would warrant a piercing of the corporate veil.
It is well settled that a Court will generally not pierce the corporate veil to hold an individua
shareholder liable for the acts of a corporation, absent fraud or injustice. In this case, the evidence
isinsufficient in this regard. Thereis no evidence that Polites received any proceeds beyond his
salary. Indeed, the evidenceindicatesrather that any proceeds were funneled back into the business
concern. It does appear that no dividends to the shareholders were paid, however, the corporation
was newly formed, and had undertaken only one job as of the date of the OSHA investigation.
Polites himself wasaminor shareholder, and had given authority to at |east one other officer, hisson,
to execute contracts on behalf of the corporation. The corporate officewas maintained on aseparae
floor of Polites’ house, and awarehousewas |leased for the purposes of storing supplies. There was
no siphoning off of funds, and Complainant presented no evidence that the corporation isinsolvent.
Further, Complainant failed to submit evidence that Polites had such control of the corporation as
to beitsalter ego. Rather, it appears that decisions regarding safety and day to day operations were
made by the foremen at the site, and the engineer, Mr. Lee. It is aso clear that the other officers

performed valuable functions for the corporation.

8 This issue has not been directly addressed by the Review Commission. With
respect to whether it is appropriate to pierce the corporate veil in an action
brought under CERCLA, the Third Circuit distinguishes between owner liability
and operator liability. While the corporate veil may be pierced to find owner
liability, traditional rulesrelating to the limited liability of corporations do not
apply in determining operator liability. Lansford-Cod dale Water A uthority v
Tonalli Corp. 4 F 3d. 1209 (3rd Cir. 1993). See also United States of Americav
Dell’ Aquilla Enterprises and Subsidiaries, et d. 150 F3rd 329, (3. Cir. 1998),
applying an actual control standard to determine operator status for aleged
violations of the Clean Air Act and the National Emission Standard for Hazardous
Air Pollutants established for asbestos. Id.
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In support of itsargument, Complainant reliesheavily on United States of Americav Pisani 646 F.2d
83, (3. Cir., 1981). The evidence in Pisani, established that the sole shareholder had siphoned off

$184,000 from the corporation over the course of two years, and that hiswithdrawal of the bulk of
the money was made at atime when he knew the bus ness concern was on theverge of bankruptcy.
Major Corporation isan ongoing concern, asis Polites' earlier corporation, M.J.P. Infact, itisclear
that the latter corporation maintains assets of some kind as it leased a construction truck to Mgjor
for use during the 30 River Court job. The evidence would not, therefore, support a determination

that Major Corporation was amere facade created for the personal gain of Polites.

Duplication of Itemsin Citation 2

OSHA cited Respondent three times in Citation 2 for a violation of 29 CFR 1926.501(b)(1),
(Citation 2 Item 1 &; Citation 2, Item 2a; and Citation 2 Item 3a), three times in Citation 2 for a
violation of 19 CFR 1926.501(b)(3), (Citation 2, Item 1b; Citation 2 Item 2c; and Citation 2, Item
3d), onetimein Citation 1 and two timesin Citation two for violations of 501(b)(2)(1), (Citation

1, Item 3; Citation 2, Item 2b; and Citation 2 Item 3Db), and onetimein Citation 1 and one timein
citation 2 for aviolation of 29 CFR 1926.501(b)(4), (Citation 1, item 4; Citation 2, Iltem 4). All
Citation 2 violations are classified aswillful citations, and each bears a separate proposed penalty.

As s discussed below, it was appropriate to classify Citation 1, Item 3 and Citation 1, Item 4, as
serious citations. Following the instances which resulted in theidentification of theseitems, OSHA
compliance officers told Mgjor personnel about the instances, advised them of the standards, and
suggested various abatement methods. Mgjor, however, continued to fail to provide appropriaefall
protection, and, asis discussed relative to each violation, it was suitable, therefore, to issue later,
citations classified as willful, even though the violations involved the same standard. See, e.g.
Hoffman Constr. Co 6 BNA OSHC 1274, (No. 4182, 1978), where the Commission allowed for

duplicate penaltiesfor violation of the same standard wherethe hazardstowhich theempl oyeeswere
exposed resulted in the classification of one violative instance as non-serious, and the other as
serious. Id, at 1275.
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The duplication of the citation items within Citation Two is a different matter. Arguing that the
standards violated allow for instance by instance treatment, the Secretary grouped the instances
chargedin Citation Two, by, first, dl thosewhich occurred prior to the posting of imminent danger,
for each standard. [Thus, Citation 2, Item la involves instances of violations of 29 CFR
1926.501(b)(1) which occurred prior to the posting of endangerment, and Citation 2, Item 1b
involves all instances of violations of 29 CFR 1926.501(b)(3)] Second, the Secretary grouped
instanceswhich were observed after the posting of imminent danger on floors 27 through 30 asltems
2athrough 2c, for each standard violated. Finally, the Secretary grouped instances observed onthe
“30" floor through the 33 floor”, asitems 3athrough 3c. (See, Secretary’ s brief, p. 108).

Atissueis, first, whether it issuitableto assess separate penaltiesfor the violation of the exact same
standard, involving the same form of possible abatement. In this case, the Secretary issued up to
three separate items per standard requiring the use of appropriate fall protection. The Secretary
presumably issued the citationsin thisfashion under the “ egregiouswillful doctrine’, (see, e.g. The
Secretary’ s post-hearing brief at pp 106-107). As enunciated in Caterpillar 15 BNA OSHC 2153,
(No. 87-0922, 1993) and explained in A.SHaley Co. 17 BNA OSHC 1145, at 1151, (N0.89-1508,
1995), theAct doesnot prohibit instance by instancetreatment inwillful egregious caseswherethe
“unit of prosecution” isan individual act, as opposed to an overall course of conduct. Id, at 1151.
The Commission has aso held that separate penalties for violations of the same standard may be
assessed where the regulation dlegedly violated prohibits individual acts, as opposed to asingle
course of action. Caterpillar, Supra, at 2172.

The standard at issuein Caterpillar , 29 CFR 19042 (a), directed employersto maintain alog of all
“recordable” occupational injuries. It wasdetermined that the employer failed torecord 194 separate
recordable injuries. Each falure to record an injury was deemed a separate and distinct act in
violation of the standard. One entry, or one course of conduct, would not have effected the 193 other
instances. Therefore, each failure warranted separate treatment and a separate pendty. Id.. The
Commission has further allowed instance by instance treatment for violations involving afailure
to provide appropriate fall protection. See J.A.Jones 15 BNA OSHC 2201, (No. 87-2059, 1993).
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The Commission further elucidated the application of instance by instance treatment when dealing
with a specific standard in Sanders Lead Co, 17 BNA OSHC 1197, (No. 87-260, 1995). In
determining whether violationsinvolve individual acts or one courseof conduct, SanderslLead Co
requires reference to the terms of the standard allegedly violated. Id, at 1203. The standard at issue

at issue in Sanders Lead, for example, prohibited individual acts, because the language directed
employersto “ perform either quantitative or qualitativefacefit tests at the time of the initial fitting
and at least every six months thereafter for each employee wearing negative pressure respirators’.
Id, at 1203. The Commission ultimately determined that the language of the standard permitted
instance by instance assessment because it required “an evaluation of the individud employees

respirators under certain unique circumstances peculiar to each employee”. 1d, at 1203.

The first standard at issue in this case, 29 CFR 1926.501(b)(1), (cited in Citation 2 Item 1 a,
Citation 2, Item 2aand Citation 2 Item 3a), providesthat , “... Each employee on awalking/working
surface, (horizontd and vertical surface) with an unprotected side or edge which is 6 feet (1.8m) or
more above alower level shall be protected from falling by the use of guardrail systems, safety net
systems, or persond fall arrest systems’ld. The standard mandatesthat an employer providecertain
appropriate fall protection for each employee. The language of this specific standard does not,
however, require an evaluation of each individual employee’ s protection needsunder circumstances
unigue to each employee, as did the standard in Sanders L ead, supra. Likewise, 29 CFR 1926, 501
(b)(3), (*Each employeein ahoist area shall be protected from falling 6 feet or moreto lower leves
by guardrail systems or personal fall arrest system....”) looksto the safety protection which should
be provided, rather than calling for an individual employee evaluation in each instance. (This
standard iscited threetimes, in Citation 2, Item 1b, Citation 2 Item 2c, and Citation 2 Item 3d). The
language of 29 CFR 1926.501(b)(2)(i), (thestandard citedin Citation 2 Item 2b, and Citation 2 Item
3b), likewise does not require an individual determination for each individual employee. (The
standard provides, in pertinent part, that “ Each employee who is constructing a leading edge 6 feet
(1.6m) or more above lower levels shall be protected from falling by guardrail systems, safety net
systems or personal fdl arrest systems...” Id.
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The conduct in Caterpillar required that a separate decision be made as to whether each claimed
injury or illness was recordable. It thus required an evaluation which differed with each new
employeeinvolved. Unlikethe conduct in Caterpillar, the conduct in questionin thismatter invol ves
Respondent’ sfailureto providefall protection to workersat or near theedge. The standard does not
requirethat a separate eval uation be made as to each exposed employee. Two of the standards cited
allow for any one of three options, including safety nets, guardrails or a personal fall arrest system.
One standard, [29 CFR 1926. 501(b)(3)] allows for any one of two safety measures.

The course of conduct at issueisMajor’ sfailureto providefdl protection to its employeesworking
at theedge, ontheleading edge or inahoist areaat 30 River Court. The standards do not requirethat
an individual determination be made based on each employee. Under this evaluation, | find that
these itemsin Citation 2 are not appropriatefor instance by instance treatment. Under the precedent
setin Cleveland Consolidated Inc. 13 BNA OSHC 1114, (No. 84-696, 1987), Capform Inc. 13
BNA OSHC 2219, (No. 84-0556, 1989), .and General Electric Co. 10 BNA OSHC 1687 (No. 77-
4476, 1982), therefore, | group al theitemsin Citation 2 according to the standards violated.

In any event, the grouping proposed by the Secretary appears arbitrary, given the standards cited.
The posting of imminent danger does not in this instance support a separation of two willful
instances of violation of one standard. While the endangerment notice bears on a heightened sense
of awarenessand may, if necessary, support afinding of wilful behavior, or support duplicatefailure
to abate citations, it does not effect whether actions comprise one or morecourse of conduct, and has

no bearing on thetype of abatement.

The Secretary explained that the instances comprising Item 2a to 2c were separated from the
instances comprising Item 3ato 3d, because one perimeter net would have abated the hazards for
the Item 2 instances, as those involved floors 27 - 30. Under the Secretary’ s reasoning, a second
perimeter net would be required to protect employees exposed in the instances comprising Item 3,
because they occurred on decks which were more than three floor over the first floor identified in

Item 2. | find the Secretary’ sargument in thisregard al so unpersuasive. First, theinstances involve
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one building which was constructed at the rate of onefloor every two days. It was not disputed that
Major worked only on the top three or four floors at any one time. Floor 31 was not in existence at
thetime Major was at work on floor 27. Therefore, at no one time was there ever an instance when
two separae safety nets were required at the job site.  Second, the Secretary’ s grouping makes no
logical sensewhen applied to the separation of theinstancesinvolving the observed violations of 29
CFR 1926. 501(b)(3), (“Hoist Areas’), because the applicable standard does not specify perimeter

net as an acceptable method to protect employeesin ahoist area.

Rather, separate consideration should have been given as to the safety measures provided for
employees based on whether the empl oyees were in the hoist area, working on the leading edge, or
merely at an edge. The regulations already provide separate standards for each of these areas. It is

therefore appropriate in this instance to group the items according to the standards viol ated.

The SeriousCitations
Citation 1, Item 1
This item was charged for three instances of violations of 29 CFR 1926.95 (a). The standard

requires that,

Protective equipment, including personal protective
equipment for eyes...shall be provided, used and
maintained in a sanitary and reliable condition
wherever it is necessary by reason of hazards of
processes or environment, chemical hazards...or
mechanical irritants encountered in a manner
capable of causing injury or impairment in the
function of any part of the body through absorption,
inhalation or physical contact.

The citation identifies three instances in which employees performing forms related work were
observed using power activated tools without appropriate eye protective gear. Instance a occurred
on January 12, 1999, when CO Jensen saw and videotaped two employees cutting plywood with a
power saw, with no eye protection. (Tr. 326-327). The corresponding video depicts one employee

using the saw, and another holding the plywood. Instance b occurred on January 19, 1999, when
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CO Jensen videotaped an empl oyee placing fagenersinto the shoring and into the concrete with the
useof apower activated tool heidentified asa“hilty gun”. (Tr. 355-357). Apparently, thisemployee
did not know he was required to wear eye protection under these circumstances. (Tr. 665). Instance
cwas observed the sameday asinstance b, when CO Jensen testifiedto observing an employeeusing
apower tool without eye protection, and that the exposed employee was seen on earlier days using
power toolswithout eye protection. (Tr. 357). The corresponding videotape depi cts two employees
using power saws, whiletwo more employeeslook on. Itisimpossibleto tell from the video whether
the employees were wearing eye protection while they were using the saw. After they stopped
sawing, however, it appears that oneiswearing sunglasses,’ and the other is wearing what appears
to be eye protection. CO Jensen testified that Major was present on the floor. (Tr. 664).

To prove a violation, the Secretary has an initial burden of establishing that “(1) the standard
applies, (2), theemployer violated thetermsof the standard, (3) Respondent’ semployeeshad access
totheviolativecondition, and (4) the employer had actual or constructiveknowledge of theviolative
condition.” Gary Concrete Prids., Inc 15 BNA OSHC 1051, 1052 (No. 86-1087, 1991). The
Secretary met her burden of proving that the standard applied, as theidentified employees were not

using personal protective equipment to protect their eyesfrom formwork particlesor other irritants.
It isclear that the employeesin instance aand b were not wearing eye protection. Instancec ismore
difficult, asit isnot clear from thevideo that theworkers were not initidly wearing eye protection.
However, CO Jensen testified unequivocdly that one worker was not wearing eye protection while
using the power activated tool, and Respondent submitted no evidence to thecontrary. Thus, | find,
inall instances, that the standard applied. Theevidenced so indicatesthat the standard wasviolated
in each instance, asan employeewas exposed to the possibility of eyeinjury from, ininstancesaand
¢, sawdust. Ininstance b, the employeeisexposed to the danger of splintersof plywood and concrete
shards, chips, flakes or even a misdirected fastener that may be shot out of the structure by the
application of the hilty gun. Theevidence further demonstratesthat Respondent’ s employees had

accessto the violaive condition. The workers exposed in each instance were performing concrete

9 Respondent was not cited under 29 CFR 1926.102(a)(2). The adeguacy of the
sunglasses as appropriate eye protection is therefore not considered.
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forms work, and were within arm’ s length from the hazard.

| find, however, that Respondent had knowledge of only instance b. Knowledge will be imputed
if the employer “knew, or with the exercise of reasonable diligence, could have known of the
presence of the violative condition”. George Campbell Painting Corp. 18 BNA OSHC 1929, 1933
(No. 94-3121, 1999) citing Halmar 18 BNA OSHC 1015, 1016 (No. 94-2043, 1997).

With respect to Instances a and c, there is no evidence that Major had actual knowledge of the
violations. With respect instance a, there is no evidence that a superintendent from Mgor was
present on the deck at the time the violation occurred. With respect to instance c, there is an
implication in CO Jensen’ stestimony, that Major representatives were present on the deck during
theviolation, (“Q: ...And sir, you don’t know...whether or not anyone from Major knew at thetime
whether these employees were wearing eye wear? A: No, but they should have know, they re right
there on the work floor. If they had been inspecting, | think they would have caught that” Tr. 664 -
665.). CO Jensen, however, failed to specify whether the representative on the floor was a
superintendent, foreman, or other employee through whom knowledge could be imputed to the
employer. Further, the violation istransient in nature; it occurred only as long as the workers were
cutting. A regularly conducted safety inspection would disclose the violation only if the workers

were sawing a the precise moment the i nspection was underway.

The record demonstrates that Major made reasonable efforts to anticipate the particular hazard
observed in instances a and c. Employees were put on notice of the general requirement to wear
safety goggles for jobs involving cutting forms, and for a few other specified instances. Buttino
testified that he supplied the employees with eye protection, and that there was only one employee
who did most of the cutting on the job, and that he had eye protection. (Tr. 1266-1267). Further,
Respondent’ s written safety rules direct that “ safety goggles and/or other face protection shall be
worn when chipping, welding, grinding or during other operationswhere eye injuries may result”.
(Complainant’ sExhibit 6, paragraphK). Therulesweredelivered totheworkerstogether withtheir
paychecks. (Tr. 1237). Buttino also testified that the carpenterswere given safety goggles, and that
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the use of safety goggles, during cutting, was discussed during the weekly safety meetings. (Tr.
1229-1232). Thus, it appears that Respondent took reasonable, diligent measures to advise the

workers of the necessity of wearing safety goggles while cutting forms.

Thereisno evidence, however, that Respondent made effortsto ensure that workerswore protective
eye wear while attaching formsto concrete with the use of power automated tools such asa“hilty

gun”. Buittino did not tell the workers that they should wear protective eye wear while attaching
form work to concrete during his safety meetings. Constructive knowledge may be imputed to the
employer with respect to thisinstance. As a consequence, | find that the Secretary met her initial

burden with respect to this citation item.

__ Classification and Penalty Consideration

Theclassification of thisitemas*” serious” isaffirmed. Theworker was exposed to aseriouspersona
injury, whichincluded possibleblindness. A penalty of $1,500 was charged, based on ahigh severity
gravity base determination, withalow probability of occurrence. (Tr. 993). Further, Respondent was
givena40 % reduction for size, but no reduction for good faith. (Tr. 992-993). Thehazard presented
in the sole remaining instance supporting this violation, (instanceb), is of high severity, astheloss
of an eye may occur. There is, however, no evidence of prior instances of violations of this nature.
Therefore, | reduce the pendty to $500.00, one third of the initial penaty assessed for thisitem.

Citation 1, Item 2
Respondent was cited under one instance for aviolation of 29 CFR 1926.405(b)(1). This standard

requires, in pertinent part, that,

Conductors entering boxes, cabinets or
fittings shall be protected from abrasion,
and openings through which conductors
enter shall be effectively closed. Unused
openings in cabinets, boxed and fittings
shall also be effectively closed.

Id. The Secretary claims, specificaly, that Mgjor employeeswere exposed to an activated, electrical
panel with open fly parts, approximately six feet from stairs. (Tr. 359-360).
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CO Jensen, the officer who provided theinformation for this citation, testified that he observed and
videotaped the “clean up guy” for the concrete forms contractor wak by the open panel. (Tr. 360-
361). The panel waslive. (Tr. 361). The video corresponds with his testimony, depicting several
concrete forms workers walking close to the open, live electrical pand on what appears to be the
formsdeck. The standard thus applies to the instance. | further find that Respondent violated the
standard, as the panel was not closed. Also, the evidence indicates that Respondent’ s employees
were exposed to the hazard; the video depicts concrete forms workers within two feet of the open
panel. Finally, whilethereisno evidencethat any Major employeeof asupervisory nature had actual
noticeof thecondition, thereissufficient evidencethat with reasonablediligence, Mg or should have
been aware of the violation. The open panel box was located on what appears to be a forms deck,
close to an open ladder used by Magjor employees. This forms deck, in fact, is one of the areas
identified by Major as one of its controlled access zones. Respondent controlled the area. The open
panel isobviousin nature and should have been identified asapotential hazard during any even brief

inspection. Therefore, | find that the Secretary met her initial burden with respect to thisitem.

Respondent argues that the breaker panel was the responsibility of the electrical contractor, not
Major. Under commission precedent, however, an employer who did not otherwise create a
hazardous condition may not therefore avoid liability unless it establishes, first, that it did not
control the violative condition such that it could not realistically have abated the condition, and,
second, that it either made reasonable aternative efforts to protect its employees or, did not have,
and with the exercise of reasonablediligence, could not have had, noticeof the hazardous condition.
Capform Inc. supra.. See also Kokosing Constr. Co. Inc. 17 BNA OSHC 1869, (No. 92-2596,

1996). Magjor should have been aware of the hazardous condition, in the exercise of reasonable

diligence. Further, it appearsthat no efforts at all were made to abate the condition, despite the fact
that Respondent’s employees were walking and working in the near vicinity, within the zone of
danger. Thus, the merefact that the electrical contractor may have created the hazardous condition

will not absolve Mgjor of responsibility in thisinstance.

Classification and Penalty Consideration
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Major was assessed a penalty of $1,500.00 for this serious item, based on the potential injuries to
which the employees were exposed. The classification is affirmed as the potential hazard involved
possible e ectrocution and/or death. This penalty assessment of $1,500.00 is likewise appropriate.
The hazard was not merely transient in nature, and therefore presented a greater risk to a larger

number of employees. Nonetheless, Respondent made no efforts to abate the situation.

Citation 1, Item 3
The Secretary issued thiscitationitem for threeinstances of violationsof 29 CFR 1926.501(b)(2)(i).

The applicable standard provides, in pertinent part,

Each employee who is constructing a

leading edge 6 feet (1.8 m) or more

above lower levels shall be protected

from falling by guardrail systems, safety

net systems, or persond fall arrest systems.
Id. The standard specifically provides for an exception where the employer can demonstrate that
conventional fall protectionisinfeasible, or createsagreater hazard, in which case additional forma

safety measures are required, (i.e. maintenance of afall protection plan).

CO Jensen testified that he observed two employees performing leading edge work afew feet from
the edge of the building on the 27" deck, on January 7, 1999. (Tr. 265). The workers were not
protected by any means of fdl protection. (Tr. 265). CO Jensen also later identified an individual
standing on a rib, watching the two employees perform leading edge work, as Phil Miller, the
carpentry deck foreman for Major. (Tr. 267-278). The video corresponds with the compliance
officer’ stestimony. CO Jensen testified that thisisthe first instance that they observed aviolation
of this specific standard at thisjob site.

Four dayslater, CO Jensen again observed and videotaped empl oyees performing leading edgework,
on the 29" floor. Specifically, he testified to seeing an employee engaged in the last step of leading
edge work within one foot of the edge of the building, with no means of fall protection. (Tr. 301-

302). The exposed worker wasidentified asaMgjor employee as hewas performing concreteforms
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related work. (Tr. 302, 304). Thisviolationisidentified asinstanceb. On January 12, 1999, further
evidence of violations of this standard were identified, although the facts were not preserved on
videotape. (Tr. 601). Specifically, CO Jensen testified that he observed employees performing
leading edge work on the perimeter of the building with no meansof fall protection, on the 29" deck.
(Tr. 601).

First, the standard applies. Leading edge is defined in 29CFR 1926.500, as “(T)he edge or afloor,
roof, or form work for afloor or other walking/working surface (such as the deck) which changes
location as additional floor, roof, decking or form work sections are placed, formed or
constructed.” 1d. The employeeswere observed working on formwork sections, either plywood, ribs
or stringers, as the top deck was being constructed, causing the edge to change location. The
exposed employees performing the leading edge work were observed at the exterior edge of the
building, with afdl hazard of aminimum of a26 story fall, at least asto instancesaand b. Second,
| find that the standard was violated. The evidence establishes that none of the employees were
provided with any form of conventional fall protection identified in the regulation, despite the fact
that they wereperforming leading edge work. Third, itisclear that the workers performing leading
edge work were Mg or’ semployees, asthe leadi ng edge work involved the creation of the top deck

of concrete forms.

Respondent argues that there is no evidence tha the workers exposed to fall hazards were Major
employees as the compliance officers did not testify that they confirmed their identities.
(Respondent’s post hearing brief, pp 31 - 34). Respondent’s argument is unpersuasive. It is
undisputed that Major was the concrete contractor, and that Mg or’s work on the job involved the
erection of concreteforms, including leadi ng edge work. Therecord isreplete with referencesto the
fact that Major employed and paid the salaries of the concrete forms workers. Mgor should not

now, therefore claim that it did not employ these workers.

Finally, | find that Major had knowledge of the violation. The evidence with respect to instance a

placesone of Major’ sforemenat the scene of theviolation. Thisforeman, Phil Miller, wasdescribed
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as having supervisory responsibilities. As such, knowledge to him can be imputed to Respondent.

Even in the absence of Miller's identified presence, in instance b, | determine that Mgor’s
supervisors were well aware of the absence of guardrails, safety nets and personal fall protection
sysems. Asearly asNovember 3, 1998, Polites was aware that no fall protection was supplied to or
used by the workers at the site. Thus, even if there is no proof that Maor actualy knew of the
occurrence of instances b and c, in the exercise of reasonable diligence, Respondent should have
had knowledge of the violations. The Secretary therefore has met her initial burden with respect to

thisitem.

Respondent argues that conventional fall protection wasinfeasble or created a greater hazard, for
workers performing leading edge work. Asis discussed at length below, Respondent did not meet
its burden with respect to this defense.

______Classification and Penalty Consideration

Thisitem was dassified as serious, and apenalty of $5,000.00 was assessed. The classification is
affirmed because workerswere exposed to probably death. The penaty assessment isalso affirmed,
based on the dangerous nature of the conditions, and the repeated requests for compliance, (Tr.
994), and the fact that the instances occurred repeatedly.

Citation 1, Item 4
Thisitem was issued for six instances of violations of 29 CFR 1926.501(b)(4), which provides, in

pertinent part, that “ (I) Each employee on walking/working surfaces shall be protected from falling
through holes (including skylights) more than 6 feet (1.8 m) above lower levels, by personal fall
arrest systems, covers or guardrail system erected around such holes, (ii) Each employee on a
walking/working surface shall be protected from tripping in or stepping into or through holes,
(including skylights) by covers.”Id. Ingance a arose as aresult of observations made by CO Torre
onNovember 3,1998. Specifically, CO Torre, hereported unprotected employeesworking by open
floor holes on the third floor, with no means of fall protection, (Tr. 77-78). Of interest, aworker

who identified himself asaMagjor employee gopeared and constructed aguardrail around one of the
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areasin question while CO Torrewasstill present. (Tr. 188-192). The corresponding video depicts
workers performing form work near theopen hole. Thecitation identifiesexposed employeeson the
6" deck, asinstance d, and is supported by testimony that on November 3, 1998, CO Torre observed
employeeswalking near an open floor holeon the sixth floor deck, with no meansof fdl protection,
despiteapossiblefall onestory to the deck below. (Tr. 79-80). A corresponding, brief section of the
videotape depicts workers standing near an open hole. CO Torre later identified the exposed

employees as ironworkers. (Tr. 201-202).

Instance ¢ of thisitem in the citation identifies a stairway opening observed on the 7" floor on
November 16, 1998, and is based on CO Torre's observations of employees working near only
partially covered floor holes. (Tr. 202). The corresponding vide depicts holes which are partially
covered with construction debris, including a coffee cup, and a piece of plywood placed only

partially across the opening. Workers performing concrete forms work are in the near vicinity.

Instancesd, e, and f are based on observations made by CO Jensen. The citation identifies an open
holeon the 27" floor on January 7, 1999 asinstanced. CO Jensen testified that he observed the open
floor hole elevator shaft with an inadequate guardrail on the top deck during his January 7, 1999
inspection. M ajor empl oyeeswere working/walking inthe areaof theopenfloor hole. (Tr. 272). The
corresponding videotape depicts the open el evator shaft on the top deck, or framing deck. Workers
arein the area, but they are not identifiable as concrete forms workers. The hole is the only way to
access the deck. (Tr. 675). CO Jensen testified that Major employees were present, even though
ironworkers were in the area @ the time the videotape was taken. (Tr. 674). Buittino testified with
respect to thisinstance that he used the hole to pass materials up. In any event, he testified, the area
isprepared for the pour, and he could not close off the hol e because they hadn’t poured the concrete
yet. (Tr. 1272).

Thecitationidentifies open elevator shaft openingsand astairway opening observed on the 28" floor

on January 11, 1999, as Instance e. Co Jensen testified that he observed employees, performing

concrete forms related work, waking near this unguarded floor hole, which was open to the deck
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below. (Tr. 307-309). Thevideo tape correspondswith histestimony. Again, Buttino explained that

thishole, too, had to be open becauseit was used asapassway for construction materials. (Tr. 1272).

CO Jensen testified with respect to instancef, (identified asan open elevator shaft opening observed
on January 12, 1999, on the 29" deck). He reported steel workers walking/working near open floor
holes. CO Jensen testified that he cited Mgjor because the Major employees necessarily had to pass
by the hazardous condition in order to perform their work. (Tr. 328-329). In any event, the video
depictsworkersunloading plywood from acrane onthetop deck inthe near vicinity of thehazardous
condition. (Tr. 330-331).

Theinstancesidentified each involve the danger that an employee couldfall thorough the openhole
nine feet to the deck below. The standards therefore apply to each instance cited. Respondent failed
to provide any fall protection to the employees exposed to the holes. None of the holes were
adequately covered, and none had visible guardrails. | also find that Respondent’ s employees had
access to the hazardous conditions. Instances a, ¢, e and f involve workers performing concrete
forms work close to the open floor holes. With respect to instance d, CO Jensen testified to seeing
Respondent’s employees in the vicinity, even if he did not catch them on the video tape. This

testimony was not rebutted.

Instance b, on the other hand, involves exposure of workersidentified only asironworkers. It isnot
disputed that M gjor did not directly employ theironworkers, and, therefore, theironworkersexposed
in thisinstance wereclearly not on Mgor’ s payroll. Nonetheless, under Commission precedent, an
employer in amulti-employer construction Ste may be held responsible if the employee of another
employer isexposed to ahazard created or controlled by thecited employer. Harvey Workover, Inc.
7 OSHC 1687, 1689 (No. 76-1408, 1979). See also, Flint Engineering & Constr. Co. 15 BNA
OSHC 2052, (No. 90-2873, 1992), “(W)here an employer is‘in control of an area, and responsible

for itsmaintenance’, to establish aviolation the Secretary need only show that ahazardous condition
existed and the hazard was accessible to the employees of the cited employer or those of other

employers engaged in acommon undertaking'”, 1d, at 2055, citing_ Brennan v OSHA & Underhill




513 F. 2d 1032, 1038 (2d Cir., 1975).  Itisclearthat Major controlled the top deck at thetimethis
worker was exposed. Not only did Mg or construct thedeck, and therefore, created the openings, but
Major identified thewhole of thistop deck asone of its“controlled accesszones’. (Tr. 1211-1212).
Also, it is undisputed that Major was still present at the job site at the time this instance was
observed. As such, under the multi-employer rule, | find that these workers may be deemed an

employee of Mgor for purposes of this citation.

Finally, | find that Respondent knew of theviolative conditionsin each instance. While thereisno
direct evidence that Mgor had actual knowledge in each instance, constructive knowledge of a
hazardous condition may befound wherethehazard isonelikely to be detected during aninspection,
and thereisno evidencethat Respondent conducted safety inspections. Automatic Sprinkler 8 BNA
OSHC 1384, 1388 (No. 76-5089, 1980). With the exercise of reasonable diligence, Respondent

should have been aware that the openings it created were not covered. In any event, Respondent

should have been aware of the openings as Buttino admittedly was using them as passways for
construction material. | thusfind that the Secretary met her initial burden with respect to Citation 1,

[tem 4.

Classification and Penalty Consideration
OSHA assessed this serious violation with a proposed penalty of $3,500.00. The classificationis
affirmed. The workers were exposed to afall of nine feet to the deck below; such afall islikely to

cause serious personal injury or disability.

The penalty assessment islikewise affirmed. AD Riccatestified that the gravity was medium, asthe
hazard was afal of only onefloor, and thelikely injury would be serious, but not necessarily death.
No reduction for size was given, based on the repeated failure of Respondent to correct the hazard.
(Tr. 996-997). AD Ricca's reasons were cogent and based on the appropriate factors.

Citation 1 Item 5a
Thisitem wasissued for two violations of 1926.502(b)(1) occurring prior to the date OSHA posted
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imminent danger’®. The standard at issue provides in pertinent part that;

Guardral sysemsand their use shal comply
with the following provisions.

(1) Top edge height of top rails or equivdent
guardrail system members shall be 42 inches
(1.1m) plus or minus three inches (8 cm)
above the walking/working level...

The Secretary established her prima facie case for thisitem. CO Jensen observed and videotaped a
single rail, purportedly protecting employees preparing to rake out concrete on the 27" deck, on
January 7,1999. Therail wastoo low inthat it came only to knee height, rather than the required
42 inches, (plus or minus three inches). These observations constitute instance a. The video
correspondswith histestimony, depicting employeesraking concrete near theclearlyinadequaterail,
exposed to afall off the side of the building. On January 12, 1999, CO Jensen reported another
instance of violation of this standard, when he observed and videotaped workers performing form
work near aguardrall withatop rail only 27 inches above the supporting deck. CO Jensen measured

therail to be sure of its height. (Tr. 330-332). The videotagpe corresponds with his testimony.

The standard applies as the condition located involved portions of the top rail of aguardrail which
werelessthan therequired height. The standard was clearly violated; the evidence demonstratesthat
aportion of the top rail came only to an employee’'s knees, in instance a, and was only 27 inches
fromthegrade of the deck ininstanceb. Bothinstancesinvolveworkers performing concreteforms
work close to the deficient guardrals, and thus exposed to a fall. Respondent’s employees,
therefore, had accessto the violative condition. Finally, Respondent had constructive knowledge of
the violative condition. Respondent created the hazardous condition in that Maor built the
guardrails. Due care, then, in conducting an inspection of the guardrail should have discovered the

violative condition.

10

The Secretary’ s witness grouped items 5aand 5b for penalty purposes. Thisis
appropriate under her prosecutoria privilege. See A.E. Staley 19 BNA OSHC
1999, 1203 (Nos. 91-0637 and 91-0638, 2000).
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Citation 1 Item 5B
This item involves a violation of 29 CFR 1926.502(b)(2), which provides in pertinent part, that

“Midrails, screens, mesh, intermediate vertica members or equivalent intermediate structural
members shall be installed between the top edge of the guardrail system and the walking/working
surface when thereisno wall or parapet wall at least 21 inches high.” Id. The citation specifically
chargesthat amidrail was missing from parts of a guardrail system on the 27" deck on January 7,

1999. The Secretary established her primafacie case with respect to thisitem, as well.

The trial testimony demonstrates that a guardrail on the top deck was missing a midrail in one
section, and there was otherwise no wall or parapet protecting employees from falling below the
guardrail. The standard therefore applies, and was violated. Workers are seen in the video pouring
concrete, coming within two feet of the deficient guardrail, and exposed to afall off the side of the
building. Because Major was the concrete contractor for this job site, | find that the Secretary
established that Respondent’ s employees had accessto the condition. Finally, | find that Magjor had
constructive notice of the condition. Major constructed the guardrails at issue. A proper inspection
would haverevea ed that the midrail was missing. With reasonable diligence, therefore, Respondent

should have become aware of the hazardous condition.
Classification and Penalty Consideration for Citation 1, Items 5a and Item 5b

The citation assessed Item 5a with a proposed penalty of $4,200. The citation does not propose a
penalty for Item 5b, although AD Ricca testified that the proposed gravity based penalty for both
items, together was $7,000. (Tr. 997). The classification isaffirmed. The potentia injury included
afall of 26 stories to the ground; the potential injury was death. The penalty assessment is also
confirmed. AD Riccatestified that the hazardsin both itemswere considered “high graders’, but
a 40 % reduction was given based on Respondent’s size. (Tr. 997). His assessment is appropriate,
and is further supported by the fact that Item 5a, instance b was observed five days after the
observations made in Item 5a instance aand Item 5b instance a, indicating repeated instances of

violations relating to the structure of the guardrail.
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Citation 1 Item 6, Citation 1, Item 7, Citation 1, Item 8a, Citation 1, Item 8b and Citation 1,
Iltem 9, Citation 1, Item 10, Citation 1, Item 11

The Secretary’ spost hearing brief statesthat these Citation items, (except for Items10and 11) were
issued based on Respondent’s claim that it was working pursuant to a fall protection plan.
(Secretary’ s Post Hearing Brief, at p. 88). Items 10 and 11 were cited for Sandards which set forth
requirements that the fall protection plan must meet, and | therefore discuss them together. These
standards provide requirements that must be met if conventional fall protection cannot be used.
Specificaly. Citation 1, Item 6 involves aviolation of 29 CFR 1926.502(g)(1), which establishes
specificformal requirementsfor use when controlled accesszoneisused. Item 7 allegesa violation
of 29 CFR 1926.502(h)(1), which sets forth the requirements for asafety monitoring system. ltem
Baallegesaviolation of 29 CFR 1926.503(h)(3), which limits access to a controlled access zone to
employees covered by afall protection plan. Item 8 alleges aviolation of 29CFR1926.502(k)(9),
which establishes the requirements of afall protection plan. Item 9 alleges a viol ation of 29 CFR
1926.502(k)(3), which providesthat acopy of thefall protection plan shall be maintained at the job
site. Citation 1, Item 10 involves an alleged violation of 29 CFR 1926.502(k)(4), which directs that
theimplementation of thefall protection plan shall be under the supervision of acompetent person.
Finally, Citation 1, Item 11 involvesan alleged violation of 29 CFR 1926.502(k)(7), which requires
that thefall protection plan specify each|ocation where conventional fall protection methods cannot

be used, classify them as controlled access zones, and comply with 1926.502(g).

The Secretary argues that she established her prima facie case in each of these items, arguing that
the facts support afinding that the standards have been violated. (See, Complainant’ s Post hearing
brief, pp. 89-92). Theinitial inquiry, however, must be whether the standards apply to the facts of
thecase. Asisdiscussed morefully, below, Respondent did not meet itsburden of establishing that
conventional fall protection was infeasible, or created a greater hazard. The precise question
presented then, is whether Respondent may nonetheless be held liable for failure to comply with
standards which establish requirements to be met in those circumstances where conventional fal

protection cannot be used.
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Therequirement to produce, implement and maintainawritten fall protection planistriggered when
conventional fall protection isinfeasible to protect workers performing leading edge work. The
language of the standard makesthisclear: “(w)hen the employer can demonstratethat it isinfeasible
or creates a greater hazard to use (guardrall systems, safety net systems, or personal fall arrest
systems), the employer shdl develop and implement a fall protection plan which meets the
requirementsof paragraph (k) of Section 1926.502." 29 CFR 1926.501(b)(2). 29 CFR 1926.502(k),
by itsown terms, appliesonly to, “employeesengaged in leading edge work...who can demonstrate
that it isinfeasible or it creates a greater hazard to use conventional fall protection”. Id. A plain
reading of the standard establishesthat, if Respondent were able to establish that conventional fal
protection were either infeasible or created agreater hazard, than Respondent would be hdd to the
further requirements of 29 CFR 1926.502(k). Because Respondent did not provethat conventional
fall protection was either infeasible or created a greater hazard to workers performing | eading edge
work, however, the requirements of 29 CFR 1926.502(k) were not triggered. Thus, 29 CFR
1926.502(k)(9), 29 CFR 1926.502(k)(3), 29 CFR 1926.502(k)(4) and 29 CFR 1926.502(k)(7) do
not apply. Items 8, 9, 10 and 11 are vacated.

Similarly, the requirement to maintain a controlled access zone is conditioned on the requirement
that conventional fall protection prove infeasible. A controlled access zone is specifically defined
as, “an areain which certain work...may take place without the use of guardrail systems, personal
fall arrest systemsor safety sysemsand accessto the zoneiscontrolled”. 29 CFR 1926.500. Infact,
the requirements for a controlled access zone in 29 CFR 1926.502(g)(1), are made applicable by
operation of 29 CR 1926.502(k), which providesthat whereafall protection planisused, “(7)...The
fall protection plan shall identify each location where conventional fall protection methods cannot
beused. These locations shall then be classified as controlled access zones and the employer must
comply with the criteriain paragraph (g) of thissection”. Id (Emphasis supplied). Because Major
did not establish that conventional fall protection was infeasble, the requirements relative to
maintaining a proper controlled access zone are likewise not triggered. Citation 1, Item 6,
[1926.502(g)(1), relating to a controlled access zone], and Citation 1, Item 8a, [1926.502(h)(3),

which requires safety monitoring of employeesin controlled access zones] are therefore vecated.
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Finally, the requirement to maintain a safety monitoring system is conditioned on a finding that
conventional fall protection isinfeasible or would create a greater hazard, in that the necessity of
implementing and maintaining a safety monitoring system with the requirements set forth in
1926.502(h)(1), is established by 1926.502(k)(8). Specifically, 1926.502(k) provides that, once an
employer has established that conventional fall protection is either infeasible or creates a greater
hazard, afall protection plan must be established which meets certain requirements. Subsection 8
of that standard specifically provides that, “Where no other alternative measures has been
implemented, theemployer shall implement asaf ety monitoring system in conformancewith Section
1926.502(h).” 29 CFR 1926.502(k)(8). The requirements of 1926.502(h), therefore, aretriggered
only after an employer has established that it isentitled to use afall protection plan asan alternative
safety measure to conventional fal protection. Because Respondent failed to establish that
conventional fall protection wasinfeasible or created a greater hazard, the requirementsrelaing to
the maintenance of a fall protection plan were not triggered, and, therefore, nor were the

requirements rel ating to the safety monitoring system. Item 7 is likewise vacated.

Citation 1 Item 12
This Citation item wasissued for aviolation of 29 CFR 1926.503(a)(1). The standard provides, in

pertinent part, that “ (1) the employer shall provide atraining program for each employee who might
be exposed to fall hazards...” I1d. The Secretary has the burden of proving that the cited employer
failed to provide instructions that a “reasonably prudent employer would have given in the same
circumstances’. N&N Contractors, Inc. 18 BNA OSHC 2121, 2126 (No. 96-0606, 2000). An
employer may rebut the dlegation of atraining violation *by showing that it has provided the type

of training at issue, and the burden shifts to the Secretary to show some deficiency in the training
provided.”” N & N, Supra, citing American Sterilizer Co. 18 BNA OSHC 1082, 1086, (No. 91-
2494, 1997).

In this regard, CO Jensen testified that this citation item was issued for a failure to provide
appropriate training, in general. (Tr. 701). It appeared to him that employees did not realize that
there was afdl hazard. (Tr. 457). He admitted, however, that Majors safety meeting talks and
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toolbox formswere not taken into account when thiscitation wasissued. (Tr. 703). Thiswastheonly

evidence presented in support of this citation item.

Therewasnotestimony relatingtowhat instructions should have been given under the circumstances
in the first instance. Merely stating that it appeared that employees did not recognize a hazard is
insufficient. Thus, | find that the Secretary failed to meet her initial burden.* Thiscitationitemis
vacated.

Citation 1 Item 13
This Citation item was issued for violation of 29 CFR 1926.701(b). The standard provides,

ecificdly, that “all protruding, reinforcing sted, onto and into which employees could fal, shall
be guarded to eliminatethe hazard of impalement.” Id. Thecitationidentifiessix separateinstances
wherein Respondent’ sempl oyeeswere exposed to uncapped, protruding rebar. In each instance, the
testimony and correlating video tape depict protruding, uncapped rebar, presenting a hazard to

workers in the area. Therefore, the standard applies and it was viol ated.

It isnot disputed that the steel memberswere constructed by theironworkers, another subcontractor
who was not retained by Mgor for thisjob site. Instancesb, c, d, e, and f, nonetheless involve the
exposure of carpenters and concrete forms workers, undeniably Mgjor’s employees, to uncapped
rebar. Instance b was observed on the top deck, where concrete forms workers were preparing for
and pouring concrete into already laid forms. (Tr. 282-284). The two portions of the video which
correspond with this instance clarifies that the ironworkers have completed their work and

Respondent’ s employees are in control of the deck.

Thealleged violation identified asinstance c was observed on the framing deck. The corresponding

video depicts concrete formsworkersin the area, near afloor opening surrounded partially by steel

1 Even if the Secretary had met her initial burden, the allegation was rebutted by the
admission of the minutes from Respondent’ s safety meetings, and Respondent’s
safety form. This returned the burden to the Secretary to prove a deficiency in the
training. The Secretary’ s witnesses failed in this regard.
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rods protruding two to three feet from the deck below. Buttino is also present. Instance d was
likewiseobserved on the framing deck, (thistime onthe 29" floor). M ajor employeeswere observed
walking/workingwithin afew feet of the protruding, uncapped rebar. (Tr. 363-364). Instancese and
f wereal so observed on framing floors, (instance e was observed on January 22, 1999, when the 31*
floor was the framing floor, and Instance f was observed on January 27, 1999, when Maor was
framing out the roof, on the 32™ floor). Respondent’ s employees were seen performing concrete
forms work. (Tr. 394-398, 426-429). The evidence demonstrates, then, that Respondent’s

employeesin fact had access to the hazardous condition in instances b, ¢, d, eand f.

The evidence aso demonstrates that Respondent had knowledge of the hazardous condition. It is
clear that Magjor had actual knowledge of the violations represented in instance c. Buttino was
present and is seen on the videotape. As the framing deck carpentry foreman and the shop steward

in charge of safety, hisknowledge may easily be imputed to Mgjor.

In any event, the evidence demonstrates that Maor had constructive knowledge of the hazardous
conditions presented in instances b,c,d,e, and f. Respondent was in control of the framing floor at
the time the hazardous conditions were observed. The uncapped rebar was in plain view in each
instance and would easily have been discovered in the course of an ordinary inspection, and should
have been discovered inthe exercise of reasonablediligence. Thus, | find that the Secretary met her

initial burden with respect to instances b,c,d,e, and f.

Theviolationsidentified in instance a, on the other hand, occurred on the framed deck after Major
had relinquished the deck to the ironworkers. The corresponding video depicts ironworkers
installing rebar into a framed deck. There are no carpentersin the area. There is no evidence that
Major was present on the deck, let alonein control of the floor. Further, there is no evidence that
the rebar protruding through the deck existed before the ironworkers took control of the floor. On
the contrary, it appearsthat theironworkerswereinstalling therebar at the time the observation was

made. Mgjor could not have controlled the hazard. Therefore, instance ais vacated.
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Respondent arguesthat it should not be held accountablefor any of theinstances of thisitem because
the rebar was ingdled by the ironworkers, not Major. Specificaly, Respondent argues that
statements by CO Torre and CO Jensen to the effect that the ironworkers were responsible for
capping the rebar should absolve Major from liability. (Respondent’s Post-Trial Brief, pp 56-57).
The merefact that an employer did not create the specific hazard, or that another contractor may be

responsibleto provide a specific safeguard, however, will not absolve the employer from liability.

Defendant’ sargument is, essentially, a multi-employer worksite defense. However, it is clear that
instancesb.c.d.eandf occurred under areasunder Mgjor’ scontrol. The dangerous condition was not
transient in nature, and should have been discovered with the exercise of reasonable diligence.
Respondent also did not submit any evidence that it made any efforts whatsoever to protect its
employeesfrom the unguarded rebar, even while its employees were directly in the zone of danger.
Under the precedent set in Capform Inc. supra, | find that Respondent failed to meet its burden of
establishing this defense. See also Kokosing Constr. Co. Inc. supra, “ access to unguarded rebar

existsif thereisa’reasonable predictability’ that employees‘will be, are or have beenin’ the‘zone

of danger’”. Id at 1870, citing Capform, supra.

__ Classification and Penalty Consideration

The citation proposes a $7,000.00 penalty for this serious item. The classification is affirmed. The
workerswere exposed to possibleimpal ement and | acerationinjuries. The pendty assessment isal so
affirmed, even though one instance was vacated. AD Riccatestified that thisitemisahigh grader
based on the fact that the condition was continuously observed throughout the site, and there were
no attempts to abate it. He testified that the gravity of the hazard was deemed high because an
impal ement onto exposed rebar could cause death. (Tr. 1003-1004). Whileno reductionfor sizewas
given, (Tr. 1003-1004), the number of instances, and the gravity of harm supports OSHA’s

assessment.

Citation 1, Item 14

Thiscitationitemwasissued for aviolation of 29 CFR 1926.703(a)(2), which provides, in pertinent
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part, that “Drawings or plans, including all revisions, for the jack layout, form work, (including
shoring equipment) working decks and scaffolds shall be available a the job site’. 1d. CO Jensen
testified that he recommended the issuance of this citation item after being told by Buttino that there
was no drawing or plan for the form work. (Tr. 458). CO Jensen further testified that Major’s
engineer should have prepared plans, including calculations. (Tr. 710). The hazard presented isthat
the forms could collapse. (Tr. 458-459).

Respondent constructed form work at the job site; the standard therefore applies. | also find that
Buttino’s statement makes it clear that Respondent did not keep available a copy of drawings or
plans for the form work at the job site. Respondent therefore violated the standard. Respondent’s
employees were required to ascend and walk/work on the form work, which apparently was
constructed without reference to a plan or drawing. Thus, Respondent’ s employees were exposed
to the hazard that if the forms were not constructed according to a drawing on site, the form work

could collapse.

Respondent al so had knowledge of the condition. Respondent constructed the concrete form work,
and, | find, should have been aware of the potential for collapse of such a structure. (Indeed,
Respondent uses the form work’s frailty as a basis for Respondent’ sargument that it is infeasible
to use the forms as an anchor for a personal fall protection system). In any event, it is clear that
Respondent knew it did not maintain drawings or plansfor the form work for referenceon site. The

Secretary therefore met her burden with respect to this citation item.

Classification and Penalty Consideration
Thisitemwasproperly dassified as serious because seriouspersonal injury and possible death would
occur to employees trapped under the forms in the event of aform collapse. The proposed penalty
of $3,000islikewise affirmed. AD Riccaconsidered thisitem a“ high grader” because the nature of
theviolation wassuchthat if theformwork wereimproperly erected, acollapse could occur, causing
numerous serious injuries. Initially assessed at $5,000, a 40 % reduction for size was granted. (Tr.

1004). While merey maintainingacopy of adrawing on stewill not in and of itself prevent aform
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work collapse, not having a plan available for reference could result in improper and dangerous
construction of the form work. The evidence indicates that there were a number of employees on
the structure at any one time. A collapse of the forms, then, could cause serious personal injury, if

not death to numerous employees.

The Willful Citations

Citation 2, Item 1a, Citation 2, Item 2a and Citation 2 [ltem 3a

These three Citation Items were issued for numerous instances of violations of 29 CFR
1926.501(b)(1)*. (Unprotected workers at the edge). Asisdiscussed above, theseitemsaregrouped

into oneitem.

The evidence demonstrates that the Secretary established her prima facie case for these items.
Citation 2, Item 1a, instance ainvolvesemployees clamping columnsin two instances on November
3, 1998, without fall protection, (Tr. 50, 66), in site of both Buttino and Polites.(Tr. 66). The
corresponding videotape shows workers close to the edge, working with the forms, with no visible
means of fall protection. Instanceb involves ironworkers on the 6" deck, at the west top perimeter,
performing ironwork. There was no form of passive fall protection, and the workers were closeto
the edge of the building. CO Torre testified that he cited Mgor for thisviolation, even though the
exposed workers were iron workers, and not performing concrete related work, because Mgjor’s

contract requires them to install aguardrall as a deck is being placed. (Tr. 74).

Citation 2, Item lainstance c involves an unprotected formsworker on the fifth floor, observed by
CO Torre on November 4, 1998. (Tr. 94). The exposed employee can be can be seen on the
corresponding videotape as close as one foot to the edge, with no visible means of fadl protection.
Instance d involves an unprotected employee on the eighth floor, instaling reshore only six inches
from the exterior edge of the building, observed by CO Torre site on November 16, 1998. (Tr. 97).
The corresponding video indeed shows aworker installing reshore, at |east onefoot from the edge,

if not closer. Instance einvolvesworkers stripping lumber on the 25" floor without fall protection,

12 The text of the standard is quoted in full at page 33, supra.
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observed by CO Jensen on January 6, 1998. (Tr. 255-256). The corresponding video shows a
worker retrieving formsright at the exterior edge of the building. Instance f involves employeeson
the 26™ floor, at the South perimeter of the building, near columns # 17 and # 18. CO Jensen
testified that he observed an unprotected employee at the edge assisting other employees remove
aclamp. (Tr. 258-259). The corresponding videotape indeed shows workers on the stripping floor

performing forms work, near the columns, and close to the edge.

CO Nortontestified with respect to Citation 2, Item 1a, Instance g, Citation 2 Item 1a, Instanceh and
Citation 2, Item 1a, Instancei. Instances g and h were videotaped, but the videotaped portion was
not played during thetrial. CO Norton tegtified that Instance g involved aworker at the southwest
corner of the 25™ floor, who appeared to beworking near acolumn, although the column was already
stripped. The employee was not protected by any type of fall protection, even though he was only
two to three feet away from the edge. (Tr. 748-749). CO Norton believed the worker was working
on the column, but he could not tell what he was doing to it, and could not tell what tools he was
using. (Tr. 748). CO Norton testified that instance h involved aworker placing plastic around the
26" floor, within two to three feet of the edge, with no noticeable means of fall protection. (Tr. 749-
750). During cross-examination, CO Norton testified that it wasMajor’ sduty to provideappropriate
fall protection for thisfloor. (Tr. 847).

Instancei involves employees walking on the stripping deck, on the North side of the building near
the center column, observed on January 11, 1999. The workers had no form of fall protection even
though they were observed within three to four feet of the exterior edge. (Tr. 293, 754-755). CO
Norton brought the situation to Buttino’ s attention. (Tr. 755). The corresponding video coincides
with CO Norton’stestimony. Instance Jwasissued asaresult of violations CO Jensen observed on
the 27" or 28" floor, where empl oyeeswereidentified near the edgewithout fall protection. (Tr. 295-
206). Thecorresponding video depi ctsan employee performing formswork at theedge of abuil ding.
Somewhat unbelievably, another employeeis seen on the video, putting the finishing toucheson a
guardrail behind him, leaving the exposed employee between therailing and the exterior edge of

the building. (Tr. 296-297). Instance k involves additional employees performing concrete forms
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related work near the edge with no fall protection, and is based on observations made by CO Jensen.
(Tr. 298-299). His observationswere memorialized, abeit briefly, on the corresponding videotape.

Citation 2, Item 2a addresses instancesidentified after OSHA posted the imminent danger notice at
the job site. ** Instance ainvolves a Mgor employee removing form work from existing stringers
near the edge of the 27" floor, with no means of fall protection. (Tr. 341-343). Thecorresponding
video tape showsthe worker walk right to the exterior edge of the building. “Instanceb” involved
an employee performing form work on the 28" floor without fall protection. CO Norton observed
the employee come as close as two feet from the edge. (Tr. 766-767). This violation was
memorialized on videotape, but was identified as “Citation 2, Item 2a, Instance ¢”, through an
apparent recording error. The error was harmless, as the inconsistency was cleared up through CO
Norton’s testimony, (Tr. 770-771, 850), and the citation even with thisminor error fully apprized
Respondent of the substance of the allegations. . The video segment identified as“Citation 2, Item
23, Instance ¢” corresponds and supports CO Norton’ s testimony with respect to the “Instance b”.

Instance cinvolves another exposed worker at the top deck, with no means of fall protection. The
videotape identified as*” Citation 2, Item 2a, Instanceb”, but actually corresponding to thisinstance,
depictsaworker at the very top deck, within two feet of the edge, with no means of fall protection.
(Tr. 771). Under cross examination, CO Jensen testified that the employee exposed in thisinstance
was “probably an ironworker” (Tr. 851).

Finally, instanced of Instanced of Citation 2, Item 2a, involves another unprotected formsworker
whose work takes him right to, and beyond, the exterior edge of the building on the 30" floor.
According to CO Jensen' stestimony, this unprotected employee was seen actually place part of his

body over the edge, to kick form work out onto a temporary catch basin. ( Tr. 418-420).

13 Asisdiscussed above, this factor would bear on the wilfulness of the violation,

however, rather than whether it should receive instance by instance treatment, as
suggested by Respondent. (Respondent’ s Post Hearing Brief, pp 106-107). As
such, these instances have been grouped with Citation 2, Item lainstances, and
are discussed herein.
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Citation 2, Item 3a, which is now grouped with Citation 2 Item 1aand Citation 2 Item 2a, was cited
following the observation of three separate instances of violations of 29 CFR 1926.501(b)(1). CO
Jensen testified with respect to Instances a and c¢. Instance a involves observations he made on
January 26, 1999, when he observed and videotaped a worker carrying forms on the 31st floor,
within three feet of the edge, with no form of fal protection. (Tr. 403-406). Instance c involves
observations he on February 1, 1999. On that date, he observed an employee two and one half to
three feet from the edge, on afloor which had been stripped. The employee was not protected by
any form of fall protection. (Tr. 446-447). CO Jensen testified that he believed the worker was
employed by Major, but he didn't see him actually doing any work. (Tr. 442-443). The
corresponding video segment depict what appear to be two examples of workers exposed to an
unprotected edge, with arelatively plump worker walking within at least three feet of the edge on
afloor which appears to be almost fully stripped.

CO Norton's observations resulted in the identification of Instance b of Citation 2, Item 3a.
Specificdly, CO Norton testified that he observed aworker performing form related work onelevel
below the top deck, on the 31% floor, with no means of fall protection. He ascertained that the
exposed worker was a Major employee by virtue of the nature of his work. (Tr. 793-795). The
corresponding video shows aworker standing within one foot of the edge, handing formsalong the
outside of the structure to workers on the top deck. The exposed worker does not appear to bein a
hoist area. Of interest, the citation refers to the 32™ floor, which CO Norton explained was a
mistake. (Tr. 856).

The standard clearly gppliestotheinstances cited. Each floor, or deck, of the buildingwas ninefeet,
one inch above the deck below. (Tr. 57).In any event, the observed workers were exposed to afall
off the exterior side of the building, and in each instance, the worker(s) were exposed to an
unprotected side or edge. The second prong of the Secretary’s burden, to wit, to prove the
employer’s noncompliance with the standard, was likewise met, as in no instance was there

appropriate fall protection.
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Further, | find that the Secretary met her burden of proof of establishing that each worker exposed
in these items was an employee of Mgor. Item 1 a, instances a, ¢, d, €, f, i, j, and k, al involved
workersperforming concreteformsrelated work. 1 find thissufficient to identify them asempl oyees

of Mgor.

Citation 2 Item lainstance b involved the exposure of an ironworker, not aformsworker, on the
top deck. Nonethel ess, the evidence demonstratesthat Mg or controlled thetop deck at thetimethis
worker was exposed. Mgjor constructed the deck in quegtions, and was still present in the vicinity
at the time of theviolation. In fact, thistop deck wasidentified by Major as one of its* controlled
accesszones’, (Tr. 1211-1212). Assuch, under the multi-employer rule, | find that thisworker may

be deemed an employee of Major for purposes of this citation.

Although videotape was taken of the circumstances involving instances g and h, none was shown
at thetrial. Nonetheless, | found CO Norton’ stestimony regarding his observations believable, and
Respondent failed to offer any factual evidence to contradict CO Norton’s observations. With
respect to Instance g, the exposed worker was observed near a column on the 25" floor, (Tr. 748-
749), unprotected by any safety net or fall protection. Again, likethetop deck inquestionin Citation
2, Item 13, instance b, thisfloor was under Respondent’ scontrol at thetime. Respondent constructed
the floor, and in fact, had contracted the obligation to provide a perimeter cable or other perimeter
protection, at a minimum, after each floor is stripped. (Complainant’s Exhibit 4, Schedule I,
parphl4). Likewise, | find that Major was under aduty to provide fall protection for the exposed
workers on the 26" floor identified in instance g. Assuch, | find that the worker exposed to the
hazard may be deemed a M ajor employee despite the fact that there was no direct testimony as to

who his employer was and he was not, in fact, performing concrete form related work.

Finally, the evidence demonstratesthat Major either knew, or with the exercise of reasonable care,
should have known, of the violative conditions under this item. According to the trid testimony,
Polites and Buttino were present on site on November 3, 1998, when CO Torre observed the

circumstances that comprised Citation 2, Item 1a, Instances a and b. (Tr. 86). Polites was
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specifically identified facing the workers at the site. (Tr. 55). Both Polites and Buttino admittedly
had supervisory control over other employeessufficient towarrant theimputation of thei r knowledge
of the violation to the remaining respondent. In short, Mgjor, through its supervisors, had actual
notice of the vidlations occurring on November 3, 1998. With respect to all other instances of
violations of 29 CFR 1926.501(b)(1), Major’'s supervisors were well aware of the absence of
guardrails, safety nets and personal fall protection systems, as early as November 3, 1998, when
Politeswas specifically told that no fall protection was supplied to or used by theworkersat the site.
Y et no reasonabl e effortsto abate the hazards were made, despite the ongoing construction. Thus,
even if thereis no proof that Major actually knew of the occurrence of each instance of violation,
in the exercise of reasonable diligence, Mgjor should have, and would have had knowledge the

violations. Respondent has easily met her initial burden.

Therewastestimony to theeffect that instancef of item lainvolved Stephen K oc, an employeewho
merely forgot to put his harness back on after abathroom break. Sounding in adefense of unforseen
or unpreventable empl oyee misconduct, this argument appears abandoned by Respondent, despite
the fact theMr. Koc was called to the stand to testify solely on thisissue. In any event, Respondent
did not meet its burden of establishing this affirmative defense. The First Circuit succinctly
delineated the Commission precedent for the elements of a defense of unforseen employee
misconduct in .P. Gioioso & Sonsinc. 17 BNA OSHC 2091, (No. 96-1807, 1997). Essentidly, an
employer has the burden of proving that it “(1)established a work rule to prevent the ...unsafe

condition from occurring, (2) adequately communicated therule to its employees, (3) took steps to
discover incidents of noncompliance, and (4) effectively enforced the rule whenever employees
transgressed it” Id, 2098, citing Jensen Congr, Co 7 BNA OSHC 1477, (No. 76-1538, 1979).
Respondent’ s safety plan does not direct that employees working near the edge use personal fdl

protection systems, andit does not gppear that i nstructions were otherwise given to employeestodo
so. No evidence whatsoever was presented that Respondent took any stepsto discovery incidents of
noncompliance. Finally, Mr. Koc's penalty was merely to be “yelled at alittle bit”, which does not

evidence any reasonable intent to effectively enforce therule.
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Respondent’ s post-hearing brief does address its argument that conventional fdl protection was
infeasible for workers working at the edge. Asis discussed below, however, Respondent faled to
meet its burden of establishing this defense.

Classification and Penalty Consideration
Thereisampleevidenceto support the classification of thisitem aswillful. Generally, “(w)ilfulness
can be established by evidence that an employer knowledgeabl e of a standard’s requirement either
intentionaly disregarded it or showed plain indifference to it”. Morrison-Knudsen Co./Y onkers
Contracting Co. 16 BNA OSHC 1105, 1123, (No. 88-572, 1993). Therelevant inquiry iswhether

the state of mind of the employer appears such that “if he were informed of the (gpplicable
standard), he would not care...”_Morrison-Knudson Co./Y onkers Contracting Co. citing Brock v
Norello Bros. Constr. 809 F. 2d 161, 164 (1%. Cir. 1987). The Third Circuit requires an assessment

of whether the employers’ actions depict an “obstinate refusal to comply with safety and health
requirements’. Universd Auto Radiator Mfg. v Marshdl 631 F 2d 20, (Third Cir. 1980). The

evidenceis clear that the supervisors and foremen for Mgor were well aware of the requirements

of the standard. Polites was aware of the requirements of providing fall protection to employees
working at the edge as early as the mid 1980s. (Tr. 975). Mgjor supervisors were apprized of the
standardsinvolvingfall protection again, during aninspection of another job site, in 1997. (Tr. 1044-
1050). Further, anumber of theseinstances occurred following conversationswith M ajor supervisors
relating to the requirements of the standard during the course of the construction of thisjob site, and

five occurred following the posting of endangerment, which identifies this hazard.

Respondent’s only arguable attempts to comply with the standard did not become evident until
January 19, 1999 seven days after posting of imminent danger, when Respondent delivered a copy
of ahand written document entitled “fall protection plan” in response to a subpoena, and to havea

few workers tie off to stringers aove when working near the edge.

The fall protection plan, which was also hand delivered on January 21, 1999, during a further
meeting, iscompletdy different fromthefall protection plansused by Politis Construction Company
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and M.J.P., this plan was drafted, at the earliest, after construction of the site had already
commenced, (itisdated September, 1998, and construction commenced in August), and long after
thejob wasbid. It was not even read by the shop steward and foreman in charge of safety until early
October. (Tr. 1148). No rea safety pre-planning could have been performed. Furthermore, while
thisdocument is purportedly written by Major’ sengineer, Mr. Lee, it wasredrafted at the direction
of Major personnel, and is drafted in acompletely different handwriting from that of the two prior
fall protection plans in the record, aso purportedly prepared by Mr. Lee. Finally, Buttino, the
foreman who al so acted as shop steward, and saf ety officer, and who conducted the weekly tool box
meetings, testified that he has not even read the OSHA regulations. Also, thefew instancesinwhich
Major grudgingly had afew of its employees working near the edge tie off to stringers with the use
of lanyards, hardly constitutes good faith. No real course of conduct was altered, no rules or
procedures were changed, and the employees continued to be exposed to falls off the side of the

building with no form of fall protection.

Major’'s actions, as awhole, portray a state of mind of complete indifference to and a continued,
obstinate refusal to comply with the OSHA fall protection standards, as well as an apparent
disrespect for theinvestigation. Thisitem is properly classified as willful.

The penalty assessment of $56,000 is affirmed. For each item, OSHA assessed an initial penalty of
$70,000, based onthe number of instancesinvolved and the high gravity of injury. A 20% reduction
for Respondent’s size was accorded. Because these items have been grouped, one penalty will be

assessed. The evidence warrants an assessment of $56,000.

Citation 2, Item 2b:; Citation 2, [tem 3b

Citation 2, Item 2b and Citation 2, ltem 3b were issued based on numerous instances of violations
of 29 CFR 1926.501(b)(2)(i), (“Leading Edges’)** Asisdiscussed above, theinstancesin Citation

2 dealingwith aviolation of this standard have been grouped into one item. In each instance cited,

14 The standard involves exposure of employees performing leading edge work, and
iscited in Citation 1, Item 3, aswell.
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the exposed worker can be identified as a Maor employee by virtue of the fact that the work
necessarily involved concrete forms work. The evidence amply demonstrates that the Secretary

established her prima facie case.

Citation 2, Item 2b, instance ainvolves an observed an unprotected employee performing the last
step of leading edge work on the 30™ deck on January 19, 1999. (Tr. 344-346). The corresponding
video does indeed show a worker performing leading edge work very close to the edge of the
building. No visible means of fall protection is present. Citation 2, Item 3b, instance b involves
employees performing |eading edge work on the 27*" floor, with no fall protection, on January 21,
1999, (Tr. 376). According to CO Jensen’ stestimony, two employees came as close asacouple of
feet from theend of the building. His observationswerememorialized on videotape, which supports
his testimony. Citation 2, Item 3b, instance b, and ¢ are also based on observations made by CO
Jensen. These instances involve additional violations on January 22, 1999, when CO Jensen
observed an unprotected employee performing leading edge work, on the 31* deck, and a second
unprotected employee waking the ribs, and installing plywood. (Tr. 388- 390). The video isin

accordance with histestimony.

Citation 2, item 3b, instance c involves additional violations observed by CO Norton on January 25
1999, and Citation 2, item 3b instance d involves additional violations observed by CO Jensen on
January 26, 1999. The citation identifies|nstance c as occurring onthe 32™ deck, rather than the 31%
deck, and instance d as occurring on the 31% deck, rather than the 32™ deck, even though the
observations for instance d occurred the day after the those for instance C. Thisis clearly a
typographical error, asleading edge work could not physicaly have been performed on the the 32™
deck the day before the 31% deck wasformed. Thiserror, however, was harmless. The discrepancy
caneasily beexplained by referenceto the videotape, whichwasdisclosed duringdiscovery. Further,
the substance of the citation, together with the facts presented on the videotape, placed Respondent
on notice of the violative conditions alleged. Thus, thereis no prejudice to Respondent in allowing

the cited instances to stand.
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With respect to Instance ¢, CO Norton testified that he observed and videotaped unprotected
employees near the edge of the building, placing ribs and plywood. (Tr. 781-782). The
corresponding video shows a snowstorm occurring, while employees are indeed laying plywood,
withno visible meansof fall protection, even though the exposed empl oyees are within what appears
to betwo feet from the end of the building, and thusexposed to a30 story fall. One employeeis seen
precariously balancing on arib. CO Jensen similarly testified that employees were observed on
January 26, 1999, performing leading edge work, exposed to the end of the building, with no fal
protection, causing him to recommend the issuance of Citation 2, Item 3b, Instance d. (Tr. 545-
546). Using the video to refresh his memory, CO Jensen testified that an unprotected employee
performing leading edge work came within four feet of the end of the building. (Tr. 544- 561).

Citation 2, Item 3b, instance e involves further violations of leading edge observed on January 26,
1999. CO Jensen testified that he observed employees performing leading edge work on the south
side of the building, near the end of the building, with no form of fall protection. (Tr. 407-409). The

corresponding video supports his testimony.

Citation 2, Item 3b Instancef, involvesfurther violations of 29 CFR 1926.501(b)(2)(i) observed on
January 27, 1999. According to CO Jensen’s testimony, two unprotected employees were seen
tacking plywood into ribson the top deck. (Tr. 424). The video correspondswith histestimony. **
Itisclear fromthevideo that the workers get dangerously closeto the end of the building. Extended
ribs are indicated as an arguable form of fal protection, although they are clearly not identified

specifically in the standard as an acceptable method of conventional fall protection.

Instances g and h of Citation 2, Item 3b involve violations observed on the 33 deck, (presumably,
theroof), on January 28, 1999 and January 29, 1999, respectively. CO Jensen testified asto instance
0, ( Tr. 434-435), and the corresponding video depicts employees performing leading edge work

15 Of special note, with respect to Respondent’s claim of the infeasibility of fall
protection for workers at awalking working edge, the video for this citation also
shows an employee on the stripping floor, below, who is protected by a harness.
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within what appears to be two feet from the end of the building, with no visible means of fdl
protection. CO Norton testified that instance h was issued because he observed and videotgped an
employeemeasuring out and i nstal ling theend of leading edge within two to threefeet from theedge
of the building, with no fall protection. (Tr. 796-797).

The standard appliesin each instance. The workerswere observed working on form work sections,
either plywood, ribs or stringers, as the top deck was being constructed, causing the edge to change
location. The exposed employees performing the leading edge work were observed at the end of
the building, with afall hazard of a minimum of 26 stories, (Instanceaof Citation 2, Item 2b), and
ninefeet oneinch abovethedeck immediately beow. Thus, each instance cited involved anexposed
employee performing leading edge work over 6 feet dbove any lower level. Second, therewasonly
one apparent attempt to providefall protection to these exposed employees. Ininstancef, ribswere
extended out beyond the edge of the building. This is not, however, an item of allowable fall
protection under the standard. | therefore find that the employer violated the terms of the standard.
Finally, just as Respondent knew or should have known of the multiple violations of
29CFR1926.501(b)(1), (exposed employees at an unprotected side), Respondent should have been
aware that its employees, directed to perform the leading edge work, would be exposed to the fdl
hazards described in the citations. Thus, | find that Major had constructive knowledge of the

violative conditions.

Respondent argues that conventional fall protection was infeasible or created a greater hazard for
protection employees working at the edge. Asis discussed below, Respondent did not establish its
burden of establishing this defense.
Classification and Penalty Consideration

The evidence supports the classification of these items as willful. As in Citation 2, Item 13,
Respondent’ s supervisors, should have been aware of OSHA'’s fall protection requirements long
beforethefirstinstancewascited. Inany event, during the course of theinvestigation of thisjob site,
three instances of a violation of this standard were identified prior to the observance of the first

instance in this item. (See, instances a, b and c of Citation 1, Item 3). Buttino specifically was
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specifically apprized of the standard’ srequirementsat least as of January 11, 1999, (Tr. 305). Issues
relating to fall protection, generally, were discussed with Major’s safety consultant during the
January 12, 1999 meeting. Further, imminent danger was posted prior to the observation of thefirst

instancein thisitem.

Asisdiscussed above, Major did not undertake any significant pre-planning for safety for the job.
It was not until the January 21, 1999 meeting, that Mgjor first presented its “fall protection plan”,
which, although purportedly written by Mr. Lee, an engineer, was redrafted at the direction Mr.
Rufalo. The evidencethusdemonstratesthe existence of ahei ghtened awareness of therequirements
of the standard, which was largely ignored, while Magjor conducted its business in the manner it

chose. Therefore, thisitem is properly classified as wilful.

A penalty assessment of $56,000 is aso appropriate. AD Riccatestified that the penalty for each
item was determined to be $70,000, with a 20 % reduction based on Respondent’s size. This is
especidly suitable now that Citation 2, Item 2b and Citation 2, Item 3b have been grouped, and one
penalty will be awarded. The evidence demonstrates that the exposed employees werelikely to be
killed if they fell off the building, and Major made no real effortsto abate the danger, even after the
posting of imminent danger. The assessment isal so supported by the number of dangerousinstances

observed.

Citation 2, Item 3c
The citation charges three instances of violations of 29 CFR 1926.501(b)(2)(ii). The standard

requires that “Each employee on a walking/working surface 6 feet (1.8m) or more above a lower
level where leading edges are under construction, but who is not engaged in the leading work, shall
be protected from falling by a guardrail system, safety net system, or personal fall arrest system....”
|d.The Secretary did not meet her burden of edablishing that the standard applies to instance a.
While CO Jensen testified that he observed workers involved in form related work at the leading
edge, without fall protection, (Tr. 378-379), the corresponding video depicts a worker placing
plywood on arib at the edge of the building. It isnot clear that the worker is doing non-leading edge
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work, which CO Jensen ultimately admitted. (Tr 603).

However, | do find that the Secretary met her initial burden of establishing a violation of this
standard in instances b and c of this Item. CO Jensen videotaped employees installing upright
stanchionsfor aguardrail system at aportion of theleading edge, unprotected by fall protection, even
though the employeeis on the roof deck, (or 33 floor). (Tr. 437-440). Ininstalling the temporary
guardrail, the employee is seen on the video right a the edge of the building. This instance is
classified as “instance b”. Likewise, “instance ¢” involves concrete forms workers installing a
temporary guardrail at the leading edge; CO Norton specifically testified to observing an employee
securing a stringer, and, in doing so, reaching over the edge of the building. (Tr. 789-799). The
corresponding video depicts workers installing a guardrail system on the roof deck, at the leading
edge. As both instances involve unprotected workers performing non-leading edge work, at the

leading edge, | find the standard applies.

Theemployer violated the terms by not protecting the workersinstalling the guardraillswith asafety
net, or personal fall protection system. The exposed workers, who were observed and videotaped at
the edge of the building, were performing concrete forms work, and are therefore deemed to be
Major employees. Finaly, just as Respondent knew or should haveknown that it did not providethe
required fall protection for the workers performing leading edge work, Respondent should have
known that the workers performing non-leading edge work, at the leading edge, were likewise
unprotected. Thetwoinstancescited inthisitem were observed on January 28, 1999 and January 29,
1999, respectively. Respondent knew of the requirement for providing fall protection to protect
employees exposed to the edge of the building as early as November, 1998. Respondent also knew
that appropriate fall protection for workers preforming leading edge work was not provided to
protect its employees as early as January 7, 1999, when the first observation relating to Mgor’s
failure to provide fall protection for workers at the leading edge was made. Furthermore, Major’s
failure to provide fall protection to workers performing leading edge work was addressed at the
meeting of January 12, 1999, prior to the posting of imminent danger, which likewise occurred
before these violations, and addressed work relaing to the construction for form decks. It is
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foreseeable that workers performing non-leading edge work at the leading edge would be exposed

to the hazard. Respondent therefore had constructive notice of the violation.

Respondent’ sargument, that it wasinfeasible, or created agreater harm, to provide conventional fall
protection to workers performing non-leading edge work at the leading edge, is discussed below.
Classification and Penalty Consideration

The evidence supports aclassfication of thisitem aswillful. Just as Major ignored itsobligation to
provide fal protection to workers constructing leading edge work, (29 CFR 1926.501(b)(2)(1),
Citation 2, Items 2b and 3b, above), Mg or ignored its obligations under 29 CFR 1926.501(b)(2)(ii),
to provide fall protection to workers at the leading edge, who were performing non-leading edge
work. Theinstancesinthisitem all occurred after imminent danger was posted, and after at least one
abatement meeting with OSHA compliance officers. However, Respondent continued to completely
ignore the standard’ s requirements, despite the fact that its employees were exposed to the danger
of falling off the side of the building, to their deaths.

| affirm the $56,000 penalty. AD Ricca testified that this item was identified as a high grader
because of the likelihood of injury and gravity of harm. (Tr. 1008-1009). OSHA evaluated the item
at $70,000, and reduced it 20 %, based on the size of the Respondent. This was an appropriate

assessment.

Citation 2, Item 1b; Citation 2, Item 2c; and Citation 2, Item 3d
Citation 2, Item 1b, Citation 2 Item 2c and Citation 2, Item 3d were issued for alleged violations of
29 CFR 1926. 501(b)(3). (Hoist Areas). The applicable standard provides, in pertinent part, “ Each
employee in ahoist area shall be protected from falling 6 feet (1.8 m) or more to lower levels by

guardrail systems or persond fall arrest systems. If guardrail systems, [or chain, gate or guardrail]
or portions thereof, are removed to facilitate the hoisting operation (e.g., during landing of
materials), and an employee must |ean through the access opening or out over the edge of the access
opening (toreceiveor guide equipment and materials, for example), that employeeshall be protected

from fall hazards by a personal fall arrest system”. I1d. Item 1b, Item 2c and Item 3d have been
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grouped under on item for penalty purposes. The Secretary met her initial burden with respect to

these items, although the instance identified in the Citation as Item 2c, instance b is vacated.

Citation 2, Item 1b identifies only once instance, which was based on an observation made by CO
Torre on November 3, 1998. CO Torre testified that he observed and videotaped unprotected
employees performing form related work at the edge in a hoist area, within two feet from the edge,
on thefourth floor. (Tr. 75-76, 159-160). The videotape correspondswith his testimony, depicting

what appears to be men working with forms work in ahoist area on the stacking floor.

Citation 2, Item 2c contains four instances of observed violations. Instance ainvolves observations
made by CO Jensen the 25" floor on January 19, 1999. Major employees were seen in a hoist area,
with no form of fall protection. CO Jensen ascertained that the workers were Major employees

because they were performing forms reated work. (Tr. 347-349).

The corresponding video, however, does not depict the exposed empl oyees performing form rel ated
work. Rather, it shows two employees standing in ahoist area, close to the edge, talking. The floor
appearsto have been stripped. Nonetheless, | find that Mg or controlled the areain question in that
Major undertook the contractual responsibility to install perimeter cables or guardrails after each
floor isstripped. Furthermore, the hoist areas served to store and move concrete formswork. Mgor,
asthe concreteformscontractor, woul d clearly have controlled the area, and can be held accountable

for the violation under the precedent set in _Harvey Workover, Inc., supra, and FElint Engineering

& Constr. Co., supra.

Theevidenceat trial likewise demonstrates that the Secretary established her prima facie case with
respect to the allegations identified in instances ¢ and d of Citation 2, Item 2c. Instance c is
supported by CO Norton’s testimony that an unprotected employee performing forms work was
observed within two to three feet of the edge, in a hoist area on the 28" floor. The corresponding
video segment is in accordance, and the hazard is aggravated by the fact that it is snowing at the

time, causing the deck to appear dlippery. Instanced issupported by CO Jensen’ stestimony that an
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unprotected employee was observed on January 26, 1999, in ahoist area, preparingtorig up asling
to connect to the material. (Tr. 401-402). The corresponding video supports his testimony.

CO Jensen reported that an additional violation of 29 CFR 1926.501(b)(3) occurred on February 1,
1999, when he observed an employee one and ¥ feet from the edge in a hoist area on the 30" floor
without fall protection. (Tr. 444 - 446). Hisobservationsformed the basisfor theissuance of Citation
2, Item 3d, which identifies only this one instance, (“instance @’). While Jensen admitted that the
video does not show Major employees exposed to the hazard, he reported observing Major
employeespresent in the areawho were not caught on the film showed during the hearing. (Tr. 649-
651). Nonethed ess, the hoist areain question was used to store and transport concrete forms. Mgjor

controlled the area and can be hdd responsible for the violation.

The evidence thus demonstrates that the Secretary established her primafacie casein al instances
except for Citation 2, Item 2c, instance b. Respondent’ s argument that it was infeasible or created
a greater harm to provide conventional fall protection to workers in the hoist areas is discussed,
below.

Citation 2, Item 2c, Instance b identifies unprotected employeesin ahoist area on the 27" floor, on
the north side, observed on January 21, 1999.The corresponding video, however, depicts two
employeesperforming leading edgework. Assuch, | find the standard cited, 29 CFR 1926. 501(b)(3)
does not apply to this one instance.
Classification and Penalty Consideration

These items were properly classified as willful. Major's supervisors were on notice of the
requirement for providing fal protection asearly asthemid 1980's. Also, therecord isdevoid of any
sincere attemptsto consider aproper abatement plan, despiterepeated discussionswith compliance
officersduring the investigation of thisjob site. Furthermore, anumber of these instances occurred
after imminent danger was posted, and still, no real attempts to protect the employers were made.
(Therecord reved sonly a half hearted apparent direction that some employeestie off, after OSHA

commenced the inspection, although no apparent efforts to actually enforce this‘rule’ were made).
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Similarly, evenwithout Citation 2, Item 2c, instanceb, thisnewly grouped item reportsfiveinstances
of unprotected employees exposed to afall off the side of the building and probable death. Thus,
the penalty assessment, of $70,000, which wasreduced to $56,000 based onthe size of theempl oyee,
is affirmed.

Citation 2, Item 4

Complainant likewise met her burden of establishing violations of 29 CFR 1926.501(b)(4),
(“Holes’).*® CO Jensen testified that he observed and videotaped unprotected workers near an
unprotected floor opening on the 28" floor, on January 19, 1999. (Tr. 351-353). The video

corresponds with his testimony; the open hole at issue leads to the deck below, and is surrounded
by strips of yellow caution tape. Buttino identified the areain question as an open stairway, which
was used to pass up construction materials from the deck below. He also admitted that Major taped
the area, purportedly to prevent employees from falling through the hole. (Tr. 1261). Despite
Buttino’ s testimony that the hole would be covered when not in use, there was no activity seenin

the hole, at least during the brief video. Thisinstanceisidentified asinstance a.

CO Jensen testified to an unguarded hole on the south side of the building observed on January 22,
1999, with aform work side which approxi mately 15 inches high. Employees, one of whom was
identified as Don L ee, were shown working near the opening. The video depicts the opening on the
forming deck, partially surrounded by asmall partition made of form work, which almost comesup

to the knees of one of the employees working near the hole.

The standard appliesto both instances. The hazard presented involves apotential fall of up to 9 feet,
oneinch, (to the deck below). Respondent violated the terms of the standard, as the openings were
not covered or guarded in accordance with the statute. It isclear that Respondent’s employeesin
instance b were exposed; the video shows a worker performing form work within two feet of the
edge, (whether or not one of the workers near the opening is Don Leg). With respect to instance a,

itisnot clear whether the worker in the video who passesthe opening isaniron worker or aconcrete

16 The standard was cited in Citation 1, Item 4, aswdll.
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formsworker. Nonethel ess, Buttino’ stestimony makesit clear that Respondent controlled the area.
Finally, it is clear Respondent knew, or at least, should have known of the violative conditions.
Respondent placed caution tape around the opening in instance a and aso provided for half of the
opening in instance b to be partially protected by alow forms work partition. Further, Buttino
testified that Respondent used both openingsto passthrough materials; Respondent’ sdeck foreman,
(Buttino for the framing deck), in supervising the workers, should have observed the hazardous

conditions in the exercise of due diligence.

Respondent assertsthat it wasinfeasible to provide the statutory fall protection to workers exposed
to open floor holes. Asis discussed below, Respondent failed to meet its burden of proof for this
affirmative defense.

Classification and Penalty Consideration
Therecord supportsthe classification. Thisitem was classified aswillful because Respondent was
put on prior notice of the standard’ s requirements. (Tr. 1009-1010). While the imminent danger
notice referenced employees exposed at the edge of the building, and not specificaly to employees
exposed to open floor holes, the record indicates that Buttino was aware of the standard’'s
requirementsat least as early as January 11, 1999, when he apparently had a heated discussion with
a compliance officer relating to an open floor hole which formed the basis of Citation 1, Item 4,
instance e. Major’ sattemptsto “ comply” with the standard, such astaping “ caution tape” around an
open floor hole, were lackadaisical, at best, and evidence a continuing refusal to even read the

standards, |et alone take them serioudly.

AD Riccatestified that the gravity base was medium, with apossible greater severity. An assessment
of $55,000 was determined, reduced by 20 % based on the size of the employer, resulting in afinal
proposed penalty of $32,000.00. This assessment is supported by the record. While the employees
were not exposed to a fall off the sde of the building, serious persond injury, even deeth, could
occur with afall to the grade below. The problemis aggravated by the number of prior observations,
and the fact that any of Respondent’ s attempts to cover the floor holes were half-hearted, at best.
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Respondent’ s defense of the | nfeasibility of Conventional Fall Protection.

Respondent argues that it was infeasble to provide conventiona fall protection for employees
working at the edge, [29.CFR 1926.501(b)(1)], employees performing leading edge work, [29CFR.
1926.501(b)(2)(i)], employeesat theedgeinahoist area, [29 CFR 1926.501 (b)(3)], and employees
exposed to openfloor holes[29 CFR 1926.501(b)(4)]. Respondent failed to meet itsburden of proof
to establish this defense.

29 CFR 1926.501(b)(2)(i) isthe only one of the three standardsinvolved which, by itsterms, allows
for an affirmative defense of infeasibility. Nonetheless, Commission precedent recognizes an
affirmative defense where an employer isable to establish that compliance with a specific standard
isinfeasible, regardless of whether such adefenseis contained within the standard at issue. In order
to establish a defense of infeasibility, and employer must prove that, “ (1) the means of compliance
prescribed by the applicablestandard would have been infeasi ble under the circumstancesin that (a)
its implementation would have been technologically or economically infeasible after its
implementation, and (2) either (a) an alternative method of protection was used, or (b) therewasno
feasibleaternative means of protection”. A.J. McNulty and Company 19 BNA OSHC 1121, 1129,
(No. 94-1758, 2000). | find that Respondent Mg or failed to establish that the means of compliance

prescribed the applicable standards were infeasible, or for that matter, created a greater harm.

Respondent failed to meet its burden of establishing that conventional fall protection wasinfeasible
to protect workers performing leading edge work, [Respondent’s violations of 29 CFR
1926.501(b)(2)(1)]. Respondent arguesthat therewasno placefor an employeeto anchor apersonal
fall arrest system as the form work was not structuradly sound enough to support the weight or to
withstand lateral |oads. Guardrails could not be used because the deck was continually moving out,
and a perimeter net could not be attached closer than five stories below the leading edge, because
thetopfivefloorswere“working floors’, and netswould interfere with the operation of the material
crane. (Respondent’s brief, pp 14- 15). Respondent’s experts also opined that the concrete slabs

within three stories of the areato be protected were not strong enough to support a perimeter net or
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to withstand a lateral pull which would occur if an employee were to drop into the net. (Tr. 1368,
1399)

It is necessary to clarify that the employees on this job site who were observed exposed to a fdl
hazard while performing leading edge work, were at the exterior edge of the building, aswell as at
the leading edge. This case therefore does not present the question of whether it is infeasble to
continudly place, remove, and replace aguardrail or temporary safety net at the leading edge asthe
edge progresses, but whether some sort of perimeter protection would have protected theemployees

performing leading edge work in these instances.

Respondent failed toestablishtheinfeasibility of aperimeter net, the suggested form of conventional
fall protection for these workers. (Tr. 305). Respondent gpparently madethe determination that the
concrete slabs three levels below the leading edge deck, had not cured sufficiently to support a
perimeter net, without conducting any on site testing or consulting any concrete strength reports.
Nonethel ess, Respondent was sufficiently assured that the concrete was adequately cured in order
to support up to three levels above it at the time the supporting wooden forms were stripped from
the concrete. Theonly red evidence Respondent presented in thisregard is Respondent’ sexpert’s
statements based on his review of the concrete “manufacturer’ sinstructions’. (Tr. 1381). Thisis
insufficient, especidly in light of Polites’ deposition testimony that an independent contractor was
retained by 30 River Court to conduct regular concrete strength tests, and that he had accessto those
reports, if needed. (C-29, p. 57).

Complainant’s expert Mathew Burkart testified that the engineer on site should have documented
the strength of the concrete before the formswere stripped. If the concrete were strong enough to be
stripped, it should have been strong enough to support a perimeter net or to act as an anchor for a
persond fall arrest system (Tr. 1413). Any fears that the concrete had insufficient grength to a net
or personal fall arrest system should be alleviated by an on site testing by an engineer on site. (Tr.
1413). | find this suggestion reasonable. Furthermore, it sheds doubt on the veracity of

Respondent’ s expert in that he either did not consult any site tests before offering his opinion, or he

74



did, andchose nottorefer to them. Alternatively, of course, Respondent’ sengineer may have chosen
not to conduct or even refer to site tests that were performed, in which caseit is clear that no effort
was made either during the planning stage or during the construction to determine the feasibility of
conventional fall protection. In any event, | find that Respondent’ s failure to submit reports from
any site tests fatal to Respondent’s argument that the concrete three floors below the area to be

protected was not strong enough to support a perimeter net at thisjob site.

Respondent’s argument that a perimeter net was infeasible because it would interfere with the
material crane unpersuasive. Respondent did not explain why a portion the perimeter net could not
beremovedin the hois area so as not to interfere with the operation of the crane. In any event, even
had Respondent met its burden in this regard, the Secretary’s rebuttal experts proved that, with
planning, the material hoist areas could havebeen specifically identified and localized to fewer areas
on decks. Respondent thereupon could cantilever out that portion of the perimeter net which is
directly below and above the hoist areas, so as to leave a clear path for the operation of the crane,
regardless of the type of fdl protection provided the workersinthe hoist area. Inthisregard, | find

the Secretary’ s expert witness, Mr. Paine, more credible than the Respondent’ s expert witness.

Likewise, | find feasiblethe suggestion that theribs intended to be placed at the edge of thebuilding
could have been designed with a guardrail already attached, so as to provide protection for the
workers working on the leading edge, who reach the perimeter of the building. (Tr. 1410).

Respondent failed to explain why it would be infeasible to provide such atemporary guardrail.

Respondent similarly failed to meet its burden of proving that it was infeasible to provide
conventional fall protection to employees exposed to unprotected sides, in violation of 29 CFR
1926.501(b)(1). Respondent’s argument includes the claim that there was no anchorage point of
sufficient strength to which to anchor a personal fall protection system, (Respondent’ s brief, pp 21
-22), there was no place to hook a guardrail, (Respondent’ s brief, at p22), and, in instances on the
stripping and stacking floor, “ guardrails were infeasible because the floor below had aready been

stripped” (Respondent’s brief, p 23). Respondent also claims that there was no place to anchor a
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lifeline to on the framing floor, because the form work above was necessarily merely toe naled

together and could not support therefore support a body weight. (Respondent’s brief, pp 21 -23).

Again, however, Respondent apparently performed no on site or dynamic teds to determine
whether the concrete slabs in each instance bel ow the framing deck were not of sufficient strength
to serve as an anchor for a persond fall arrest system, or to support a perimeter net. Nor did
Respondent obtain the tests which were performed and admittedly available. Respondent likewise
did not explain why it would be infeasible to strengthen a few areas of form work at the perimeter,
to which lanyards for persond fall protection systems could be anchored. More blatantly,
Respondent’ s argument that guardrails were infeasible where the floor below has been stripped
because Respondent attached the guardrails to the form work below completely ignores the
possibility that the guardrail could be attached to the floor on which the men were working, ether
to the form work, to anchorsin the cement, or to anchors attached to the internal steel structures.
Further, during the course of the investigation, it appears that some employees werein fact caught
on tape wearing personal fall protection systems while performing work near the edge of the
building. (Respondent argued, however, that it only required that itsemployees*“tie off” after OSHA
inspectorstold themto. Requiring that employees use harnessesand lanyards attached to formwork,
according to Respondent, was againg its better judgment. Even if Respondent’s witnesses were
believed in this regard, however, Respondent has failed to establish that guardrails, and perimeter
netswereinfeasible and that sections of the form work could not be reinforced so asto support such

equipment.)

Respondent likewise failed to meet its burden of proving the infeasibility of the prescribed fall
protection methods of 29 CFR 1926. 501(b)(3). Again, Respondent failed to establish that the
concrete slabs or columnswere of insufficient srength to anchor apersonal fall arrest sysem. Also,
Respondent did not establishtheinfeasibility of the useof aguardrail system, at least whilethe hoist
areaisnot in operation. Respondent presented no evidence why the stored forms could not be placed
below the mid ral of the guardrail, or why the portion in operation could not be removed, asis

contemplated by the standard. Arguing that the guardrail would impede the operation of the crane,
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Respondent did not consider the possibility that the portion of theguardrail protecting the hoist area
in operation could be removed while the craneisbeing utilized, asis expressly contemplated by the

standard.

Similarly, Respondent failed prove that the prescribed methods for fall protection specified in 29
CFR 1926.501(b)(4) were infeasible. Respondent argues that the prescribed methods would
“unreasonably disrupt” the work activities because the stairway openings and elevator shafts were
being used in the work process for “passing the material up”. (Respondent’s brief, p 25). Thus,
Respondent argues, a guardrail or cover would interfere with the ability to move material through
the holes. Personal fdl arrest systems were likewise infeasible because of a*tripping hazard” and
the potentid that the lines would becometangled in the various legs of the formswork. | find that
Respondent hasnot established that guardrail swould sufficiently interferewith Respondent’ sability
to move material through the holes so asto consider their use unreasonable. The standard requires
that thetop rail of a guardrail be 42 inches, plusor minus three inches, above the walking/working
surface. 29 CFR 1926.502(b)(1). Respondent failed to submit evidence that material passed up nine
feet from the deck below, cannot be reasonably passed up an additional, approximate, 42 inches.
Furthermore, Respondent did not establish why the open holesin question could not befully covered

when not in use, or why the portion of the hole not in use could not be covered.

Citation 3, Item 1
This Citation was issued for two instances of violations of 29 CFR 1926.1053(b)(4), which

provides in pertinent part tha “ladders shall be used only for the purpose for which they were
designed.” 1d. CO Jensen testified that on two different dates he observed an employee using an
eight foot stepladder in afolded up manner. Tr. 410-411. The hazard, he testified, is that the ladder
candglip. Tr.411. | findthat the standard applies, and that it was violated. Theladderswere designed
to be used as step ladders, and not as pitched ladders. However, the Secretary presented no evidence
and makes no arguments that Respondent was aware, or should have been avare, of these two
separae ingances. Therefore, | find that the Secretary failed to meet her burden of establishing

knowledge of the hazardous condition. This Citation is therefore vacated.
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ORDER

Based on the foregoing decision, the citation items are disposed of and the penalties assessed, as

follows:

Citation Violation Disposition  Classification Penalty
ltem

Citation 1 29 CFR 1926.95(a) Affirmedas Serious $500.00
Item 1 To Instance b

Citation 1 29 CFR1926.405(b)(1) Affirmed Serious $1,500.00
Item 2

Citation 1 29CFR1926.501(b)(2)(1) Affirmed Serious $5,000.00
ltem 3

Citation 1 29CFR1926.501(b)(4) Affirmed Serious $3,500.00
ltem 4

Citation 1

Item 5a 29CFR1926.502(b)(1) Affirmed Serious $7,000.00
Item 5b 1926.502(b)(2)

Citation 1 29CFR1926.502(g)(1) Vacated

ltem 6

Citation 1 29CFR1926.502(h)(1) Vacated

ltem 7

Citation 1 29CFR1926.502(h)(3) Vacated

Item 8a
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Citation 1
I[tem 8b

Citation 1
[tem9

Citation 1
[tem 10

Citation 1
[tem 11

Citation 1
[tem 12

Citation 1
[tem 13

Citation 1
[tem 14

Citation 2
Item la
Item 2a
ltem 3a

Citation 2
[tem 2b
I[tem 3b

Citation 2
I[tem 3c

29CFR1926.502(K)(9)

29CFR1926.502(K)(3)

29CFR1926.502(k)(4)

29CFR1926.502(k)(7)

29CFR1926.503(a)(1)

29CFR1926.701(b)

29CFR1926.703(a)(2)

29CFR1926.502(b)(1)

29CFR1926.501(b)(2)(1)

29CFR1926.501(b)(2)(ii)

Vacated

Vacated

Vacated

Vacated

V acated

Affirmed asto
Instances b,
c,deé&f

Affirmed

Affirmed

Affirmed

Affirmed asto
Instanceb & ¢

79

Serious

Serious

Willful

Willful

Willful

$7,000.00

$3,000.00

$56,000.00

$56,000.00

$56,000.00



Citation 2 29CFR1926.501(b)(3)
I[tem 1b
Item 2c
Item 3d

Citation 2 29CFR1926.501(b)(4)
[tem4

Citation 3 29CFR1926.1053(b)(4)
[tem 1

/sl

G.Marvin Bober, Administrative Law Judge

Affirmed except Willful
Asto instance b of
I[tem 2c

Affirmed Willful

Vacated

Washington, DC

Dated: March 16, 2001
Washington, DC
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