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DECISION AND ORDER
Mead Coated Board, Inc., (MCB) produces coated natural kraft paper at amill in Cottonton,

Alabama. During amill outage on September 15, 2000, theinadvertent transfer of acidic brineinto
the boilout tank containing water and black liquor caused the release of achemical vegpor. After the
release, the mill was evacuated. Two employees were temporarily hospitalized and several
employeesreceived oxygen treatments. Because of the release, the Occupational Safety and Hedth
(OSHA) inspected MCB'’ s processes in the chemical recovery tank farm area and determined that
the release was hydrogen sulfide (H,S). MCB received serious, willful, and repeat citations on
March 2, 2001, which were timely contested.

Seriouscitation no. 1 allegesthat MCB violated 29 C.F.R. § 1910.120(q)(2)(iv) (item 1) for
failing to designate assembly pointsfor employeesat safe distancesduring an H,Srelease; 29 C.F.R.
§81910.134(d)(2)(i) and 1910.134(d)(2)(iii) (items2aand 2b) for failing to eval uate, identify, select,



and provide gppropriae respirators for potentid H,S exposure; 29 C.F.R. § 1910.147(c)(6)(i)
(item 3) for failing to audit specific lockout procedures annually; 29 C.F.R. § 1910.147(d)(6) (item
4) for failing to verify prior to performing work that all energy sources to the boilout tank and the
#1 and #2, 50% black liquor tanks, were isolated; and 29 C.F.R. § 1910.1200(h)(1) or, in the
aternative, 29 C.F.R. 8 1910.1200(h)(2)(ii) (item 5) for failingto provide contractorswith effective
information as to the potential for an H,Srelease. The serious citation proposes total penalties of
$7,650.

Willful citation no. 2 allegesthat MCB violated 29 C.F.R. § 1910.147(c)(4)(i) for failingto
develop written machine specific lockout procedures for the boilout tank and the #1 and #2, 50%
black liquor tanks. The willful citation proposes a penalty of $55,000.

Repeat citation no. 3 alleges that MCB violated 29 C.F.R. § 1910.261(b)(1) or, in the
aternative, 29 C.F.R. 8 1910.147(d)(3) for failing to apply al energy isol ating devicesto control the
flow of chemicals to and from the boilout tank and the #1 and #2, 50% black liquor tanks, on
September 15, 2000. The repeat citation proposes a pendty of $10,000. The repeat classification
is based on a citation issued to Mead Corporation at a plant in Chillicothe, Ohio, on August 13,
1999.

The 28 days of hearing during November 2001 to February 2002 were held in Columbus,
Georgia, and Phenix City, Alabama. P.A.C.E., Local #3-1471, participated in the hearing as a
designated party (Tr. 5-6). Thepartiesstipulated jurisdiction and coverage (Tr. 50). Theyfiled post-
hearing briefs and reply briefs.

MCB denies the violations and asserts that it was in compliance with the cited standards.
M CB claimsthat the rel ease was anon-hazardous acid mist and arguesthat it was unforseen because
acid brinewasinadvertently pumped to the boil out tank dueto unpreventabl e empl oyee misconduct.*
Also, MCB argues that the work activity on the boilout tank and two 50% black liquor tanks was
“construction” and not “ servicing and maintenance” as required by the lockout/tagout standards.

For the reasons discussed, the violation of 29 C.F.R. § 1910.261(b)(1) (citation no. 3) is
affirmed as serious and a penalty of $5,000 is assessed. The other alleged violations are vacated.

At the heari ng, M CB was permitted to amend its pleading to allege an unpreventable employee misconduct defense
(Tr. 1138-1139).
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The September 15, 2000, Release
MCB, a division of Mead Corporation since 1987, operates a kraft mill in Cottonton,

Alabama, referred to asthe Mahrt mill. Themill producescoated natural kraft paper, whichisalight
grade cardboard used to package soft drinksand other products. The mill also producestall oil and
turpentine as by-products (Tr. 78-79, 81, 83, 92, 293).

The mill, located on 1,100 acres (approximately 1.8 square miles), operates four shifts, 24
hoursaday, 7 days aweek. The mill employs approximately 740 employees. Also, approximately
1,700 employees of 64 contractors worked at the mill during the September 2000 outage (Exh. C-9;
Tr. 91, 274, 553-555).

The mill’s chemical recovery area is where chemicals such as black liquor are stored for
recycling. The area includes weak and strong black liquor storage tanks, recovery boilers,
evaporators, and white liquor tanks. When weak black liquor enters the chemical recovery area, it
contains approximately 17% solids. After the weak black liquor isconcentrated to 70% solids, it is
burnedintherecovery boiler to generate steam and power the plant (Exhs. C-9, R-11; Tr. 298, 2529-
2531).

Within the chemical recovery area, thereisthe tank farm areawherethe tanksreferenced in
the citations, the boilout tank, #1, 50% black liquor tank, and #2, 50% black liquor tank, arelocated.
The boilout tank and 50% black liquor tanks sit in atriangular formation, approximately 10-15 feet
apart (Exh. R-2: Tr. 250). The tanks are connected to other areas of the mill by a system of
pipelines.

The boilout tank is 35 feet high and 40 feet in diameter. 1t was rebuilt and put back into
service in February 2000. A 20-inch hatchway is located in the roof. The tank has no internal
moving parts and consists of a stainless steel shell. During operation, the tank collects liquor at
varying strengths, aswell aswaste from different processes. Theliquor isreconcentrated into 50%
black liquor. Approximately 12 pipelines connect to the boilout tank (Exhs. C-35, R-2; Tr. 248,
298, 714-717, 1108, 2339-2340).

The#1 and #2 black liquor tanks contain 50% black liquor. The#1 tank is44 feet high and
40 feet indiameter. The#2tank is32feet high and 30 feet in diameter. Theblack liquor tanksalso



have no internal moving parts and consist of steel shells. The tanks store 50% black liquor before
it is sent to the condensers for concentration to 70% black liquor (Exh. R-2; Tr. 719-721).

On September 4, 2000, MCB initiated an annual outage in order to perform capitol projects
at the mill. To assist in the projects, MCB used approximately 64 contractors. Many of the
contractors maintain a presence at the mill year round. September 4-11 was the pre-outage period
when the projectswerelaid out. The outage work started on September 11. During the outage, the
mill ceased all production (Exh. C-30; Tr. 121-122, 553).

As aproject designated for the September 2000 outage, MCB contracted American Boiler
Construction (ABC)? to install an overflow pipeline from the top of the #1, 50% black liquor tank,
to the #2, 50% black liquor tank, and a second overflow pipeline from the top of the #2, 50% black
liquor tank, to the boilout tank, instead of going to the sewer. Also, an existing overflow pipeline
at the top of the boilout tank was to be lowered approximately 2 feet to permit overflow material to
enter the sewer system rather than back into the #2 tank. The purpose of thistie-in project was to
increase the storage cgpacity of the black liquor tanks and ensure that black liquor was not wasted
inthe event of atank’ soverflow. The project had been planned and budgeted for ayear (Exhs. R-2,
R-3; Tr. 247-248, 353, 683, 1076-1077, 2344).

Thetie-in project required ABC to cut into the shells of the tanks, fabricate piping and other
components, install the piping and components on the tanks, and lower and reinstall an overflow
line. Toinstall the pipeline from the #1 to the #2 tanks, ABC cut aholein thewall of each tank and
welded the new pipeline in place. The pipédine from the #2 tank to the boilout tank required only
anew penetration in the boilout tank because the #2 tank already had an existing nozzle opening.
Loweringtheoverflow line on the boil out tank required penetrating thetank’ s shell and welding the
new linein place. ABC’swork was performed on the outside of the tanks in the outdoors.

By September 15, 2000, most of the tie-in work was completed. The pipelines between the
#1 and #2 black liquor tanks and between the#2 black liquor tank and the boilout tank werefinished.

Also, the existing overflow pipeline on the boilout tank had been lowered two feet. The only work

2ABC regularly works at the mill rebuilding and repairing recovery boilers and piping (Tr. 247).
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remaining involved placing adoubler and anozzle on the new overflow line (Tr. 384-386, 736-737,
1056-1058).

In another part of the chemical recovery area, another project, whichinvolved replacing the
sulfuric acid piping system to the #1 paper machine, was al so being completed. The exiting piping
had been leaking and MCB contracted Hammond Construction (HC) to install the new piping and
demolish the old piping. HC began the work in August 2000 and had installed goproximately 600
feet of new piping from the day tank to the #1 paper machine. The project was to be completed
during the September 2000 mill outage (Exh. R-11; Tr. 3709, 3717-3718, 3720, 3722, 3725, 3748).

On September 14, 2000, approximately 194 gallons of sulfuric acid from the old acid lines
were drained to thereaction tank in thetall oil areato allow HC to demolishtheold lines. Todrain
the sulfuric acid, vaves were opened and air was applied. Once the acid was drained into the
reaction tank, the pumps to the paper machine were started. When the pumps sarted, the valvesto
the reaction tank, which were inadvertently left open, allowed additional acid to transfer into the
reaction tank (Tr. 810-811, 857-858, 1082, 3721-3722, 3738).

When J mmy Williams, the ass stant operati onsmanager for chemi cal recovery, wasnotified
of the acid in thereaction tank, heinstructed technical assistant Edgar Atkinsto add soap to the tank
to get “some neutralization.” Operator Allen Shirley added the sogp on September 14 at
approximately 10:30 p.m. After adding the soap, Shirley tested the contents and found it still too
acidic. Shirley testified that “ after we added the soap and it quit building heat, we shut it down to
let issit likewe awaysdo” (Tr. 811-812, 819-820, 839-841, 2421-2423).

Operator William Taylor, who relieved Shirley, arrived for his shift at approximately 8:00
a.m. on September 15. After speaking with Shirley, Taylor tested the contents of the reaction tank
andfounda“highacid content.” Hewasinstructed by histour foreman Tyreto“pumpit off” despite
the fact that “its off scale high.” Taylor pumped the top layer of oil to the tall oil tank and the
remaining contentsto the brine tank, which began recircul ating with the contents of the spent liquor
tank at approximately 2:25 p.m. The materials were circulated for goproximatey 90 minutes.
Taylor then pumped the brine directly to the boilout tank. The transfer was completed at
approximately 7:00 p.m. The brinetank is approximately 100 yards from the boilout tank (Exh. R-
13; Tr. 866, 870-873, 875, 2426-2429, 2431, 2433).
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At approximately 7:45 p.m., ABC employee John Hammett was on scaffolding close to the
top of the boilout tank preparing to weld a doubler around the newly lowered overflow pipe. The
doubler, consisting of two half moon piecesof steel, iswelded on thetank likeacollar to strengthen
thejoint wherethe overflow line connectsto thetank. The scaffolding, erected for thetie-in project,
was approximately 30 feet high, 5 feet below thetop of boilout tank. MCB had authorized thework,
and the appropriate welding permit was signed by the MCB tour foreman. Hammett was
approximately 10 feet from the open hatchway on top of the boilout tank (Tr. 251-253, 312, 382,
401, 611).

As Hammett was preparing to weld, a chemical release occurred from the open hatchway
after the tank “wavered, rippled and breathed” (Tr. 127). An MCB investigation described the
release as “a white to grayish color” cloud (Tr. 312). Hammett was observed slumped over and
having breathing difficulties (Tr. 609, 612). Hammett wasassisted off the platform and taken to the
hospital (Tr. 614).

After the release, the vapor cloud was observed blowing towards the #1 recovery boiler.
While waiting at ground level for an devator at the boiler, ABC employee William Mock
experienced a burning sensation in his lungs, regurgitated, and later passed out. When he awoke,
Mock wasin the hospital (Tr. 127, 311-313, 567-570, 609, 612-614, 627).

At approximately 8:05 p.m., MCB sounded the alarminstructing all employeesto evacuate
the chemica recovery area. It took 5 to 10 minutes for employeesin the boilout tank areato reach
the designated assembly point. Shortly thereafter, MCB safety and health manager Stephen Miller
ordered acomplete mill evacuation. Once the evacuation announcement was made over the mill’s
public address sysem, approximately 1,400 employees were evacuated to the contractors' parking
lot in less than 30 minutes. Several employees received oxygen treatments, one employee was
hospitalized overnight, two refused treatment, and four were released. The record does not show
whether any employees were permanently injured® (Tr. 96-97, 100, 143-144, 279, 415, 444).

3In acivil suit filed by William Mock on May 21, 2002, after the hearing, Mock alleges that he received permanent

damage and injury as aresult of the release (Attachment A to MCB post-hearing brief). At the hearing, Mock
testified that he received oxygen and remained in the hospital for 3 hours (Tr. 579).
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At approximately 10:24 p.m., MCB environmental manager Daniel Diehl reported to the
National Response Center (NRC) that a potential unknown amount of H,S was “released from a
storage tank due to the accidental mixture of chemicals.” He reported that the release occurred
“whiledoing routinemaintenance.” MCB’ snotificationtotheNRC wasmade pursuantto42U.S.C.
8 9603(a), which requires facility owners to notify the NRC of rdeases of hazardous substances.
The NRC referred the report to OSHA (Exh. C-29; Tr. 469-471).

OSHA indugtrial hygienist (IH) Jennifer Leigh Jackson initiated the accident inspection of
MCB’s chemical recovery tank farm area on September 19, 2000 (Tr. 1859). Based on her
inspection, the serious, willful, and repeat citationswereissued to MCB on March 2, 2001, for lack
of appropriate emergency response assembly points, escape respirators, hazard communication, and
lockout/tagout procedures.

Discussion
The Secretary has the burden of proving aviolation.

In order to establish a violaion of an occupational safety or health
standard, the Secretary hasthe burden of proving: (a) theapplicability
of the cited standard, (b) the employer’s noncompliance with the
standard’ sterms, () employee accessto theviolaive conditions, and
(d) the employer’s actual or constructive knowledge of the violation
(i.e., the employer ether knew or, with the exercise of reasonable
diligence could have known, of the violative conditions).
Atlantic Battery Co., 16 BNA OSHC 2131, 2138 (No. 90-1747, 1994).

MCB assertsthat it complied with the cited standards. Although the work on the tankswas
performed by acontractor, MCB does not disputeitsresponsibility for the conditions. MCB argues
that pumping the acid brine to the boilout tank was unforseen and that the release from the boilout
tank was an acid mist and not H,S.

The Chemical Release
The Secretary alegesthat the release on September 15, 2000, from theboilout tank wasH,S.

It was caused by the addition of sulfuric acid from the brine tank with the sulfides contained in the

black liquor held in the boilout tank.*

“The Secretary’ s motion to reconsider the Court’s exclusion of Hugh W hite from offering expert testimony is denied.
W hite was offered as an expert with regard to the operations of a pulp mill and the safety aspects of work in a pulp
mill, including lockout requirements, chemical hazards such as H,S, and precautions (Tr. 1211). The Secretary was
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MCB argues, on the other hand, that the release was asulfuric acid mi st because of thelarge
amount of water and small amount of sulfides in the boilout tank. MCB asserts that six of the
citation items must be dismissed if the release was not H,S.

Thereisno dispute that H,S may be generated when sulfuric acid is added to the sulfidesin
black liquor (Tr. 305-306, 478-479, 690-691, 981-982; also see MCB post-hearing brief, p. 47).
MCB acknowledges that, under theright circumstances, the boilout tank and #1 and #2, 50% black
liquor tanks, could generate H,S, if sulfuric acid was added (Tr. 624-625, 1097). Also, MCB’s
written lockout/tagout proceduresfor varioustanks and equipment recognizethe potential of anH,S
hazard in the mill (Exh. C-14).

H,Sisacolorless, flammable gas. It isrecognized by the paper manufacturing industry as
apotential health hazard and is the second |eading cause of death® in the workplace relating to toxic
chemicds. H.,S is heavier than air and highly toxic. The material safety data sheet (MSDS)
describes it as an “off-gas in the kraft pulping and chemical recovery processes. Dangerous
concentrations can occur if black, white, or green liquor or pulping waste streams become
accidentally acidified” (Exh. C-12; Tr. 301, 478-479, 1317-1318, 4692). The acceptable ceiling
concentration limit for H,Sis 20 parts per million (ppm) (see § 1910.1000, TableZ-2). Inhaation
at low levels may cause loss of smell, eye and respiratory irritation, shortness of breath, headache,
dizziness, vomiting, or nausea. Exposures to high concentrations may cause sudden collapse,
unconsciousness, coma, or death due to respiratory failure. H,S has arotten egg smell at the odor
threshold of 0.13 to 100 ppm (Exhs. C-12, R-24, R-27).

permitted to proffer W hite's testimony, which dealt with mill operations and hazards (Tr. 1306-1311). The court did
not accept White as an expert in the areas proffered because his experience at other pulp mills was not shown to be
related to the MCB mill in the terms of the same or similar operation procedures; his proffered testimony regarding
hazards and precautions would not aid the court in that the specific standards cited presumed the hazards and
identified the abatement; and his opinions regarding lockout and the generation of H,S were not shown to be reliable
based on his qualifications and experience (Tr. 1282-1283). Although he has a degree in chemical engineering,
White has not worked as an engineer and has no training as a safety professional or inindustrial hygiene (Tr. 1212-
1213, 1229, 1247). The Secretary concedes that he is not an expert in OSHA standards (Tr. 1235). Much of his
experience predated the LOTO standards in 1989, and his work subsequently involved auditing a LOTO program
prepared by others and which the court presumes complied with the OSHA standards (Tr. 1231-1232, 1238, 1240).
Also, itisnoted that if White had testified as proffered by the Secretary, the court’sdecision in this case would not
have changed.

>The leading cause of death is carbon monoxide (Tr. 1317-1318).
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Black liquor isaproduct of the kraft pul ping process and isburned for fuel in the recovery
boilers. It isablack to dark brown liquid with a rotten egg odor. The MSDS for MCB’s Mahrt
black liquor shows that it contains 1-4 % sodium sulfides by weight. The MSDS states that the
concentration of components such as sodium sulfide are typicd industry values and that actual
concentrations are highly variable. The MSDS advises that it is*incompatible with acids; contact
results in an exothermic reaction and the release of toxic hydrogen sulfide gas’ (Exh. C-6).

MCB buys and stores sulfuric acid at the mill to break down the wood pulp (Tr. 2369).
Sulfuricacidisaliquid whichiscolorlessto dark brown. Itisodorlessunlesshot, thenit ischoking.
The MSDS for sulfuric acid states that it “ reacts violently with water with evolution of heat.” The
MSDS advises that contact with sulfides “will produce toxic gases.” Sulfuric acid as an ar
contaminant has an 8-hour timeweighted averageexposurelevel of 1 mg/m3(see§1910.1000 Table
Z-1). Thepotential inhalation heal th effectsinclude respiratory probl emsand may cause “ coughing,
wheezing, laryngitis, shortness of breath, nausea and vomiting.” Under toxicological information,
the MSDS notes that “(sulfuric acid) mist severely irritates the eyes, respiratory tract, and skin.”
“Repeated exposure of workers to the mist causes chronic conjunctivitis, tracheobronchitis,
stomatitis, and dermatitis, as well as dental erosion.” The affects on the eyes from exposure to
vapors or mists include “ stinging, tearing, redness, swelling, corneal damage and irreversible eye
damage” (Exhs. R-20, R-25, R-26).

Prior to the September 15 release from the boilout tank, there is no dispute that sulfuric acid
from the brine tank was unexpectedly transferred approximately 100 yards to the boilout tank and
that the boilout tank contained water and weak black liquor (less than 50% black liquor).

Thetestimony of employeeswho observed and experienced therel easefrom the boil out tank
is not consistent in establishing the nature of the release. Hammett, the ABC employee closest to
the release, did not testify.

Shift supervisor Terry Keefe, who hasworked inthe chemical recovery areafor 22 years, saw
the plume or large vapor coming from the boilout tank.® He was on the condenser approximately

250 feet from the boilout tank. He described the plumeaspaleydlow, amost white. Keefetestified

%k eefe testified that the cloud came from gooseneck vent and overflow line on the boilout tank (Tr. 3538-3539).
Other employees testified that the cloud came from the open hatchway on top of the tank (Tr. 610-611).
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that Hammett was coughing, gasping for air, and heading towards the platform area. When the
plumepassed over K eefe, heexperienced a“littlebit” of acough for approximately 1 hour. Hiseyes
did not burn and he did not vomit. He described the smell as acid and sulfur (Tr. 3479, 3485-3487,
3538-3539).

Crew leader Dan Milligan, who has beeninchemical recovery areafor 20 years, testified that
he saw a grayish smoke coming from the boilout tank. Although he smelled an odor that was * not
normal,” he could not identify it because of his sinus. When he went to assst Hammett, he saw
Hammett sitting down, slumped over, and having breathing problems (Tr. 598-599, 606, 608-609,
611, 642, 651).

Project engineer WilliamY oung, with 10 yearsof experiencewith M CB, waswithin 20 yards
of the boilout tank after the release. He also went to the recovery boiler elevator area where other
employees reported difficulty. Y oung testified that he smelled acid or an “acid mist” on the south
side of the boilout tank. He has never smelled H,S. He did not experience burning eyes or throat
(Tr. 699-700, 2323-2324, 2337-2338).

Other employees also testified that they did not smell H,S, or rotten eggs, including ACT
Services vice-president of operations Zach Cowan and MCB technical assistant Edgar Atkins.
Neither Cowan or Atkins saw the vapor or experienced any symptoms (Tr. 452, 2442).

William Mock, an ABC employeewho had worked at the mill for 4 daysprior to therdease,
was standing at the elevatorsin the boiler recovery areaat approximately 7:45 p.m. Mock testified
that he:

smelled arotten-egg odor, like sulfur, for afew seconds, and then it
wasgone. | had astrong burning sensationin my lungs. | fell on my
knees and went to regurgitating or throwing up.

He said that another employee was coughing and spitting. Mock testified that he later “ passed out”
and was taken to the hospital, where he received oxygen. Mock testified that the doctor told him it
wasa"lethd dose of hydrogen sulfide.” He stayed inthe hospital 2-3 hoursand returned to the mill
two days later to beinterviewed by MCB (Tr. 566-572, 577, 579, 581-582).

Boiler recovery area elevator operator Pat Swegheimer testified that she did not smell
anythingunusual. However, shegot a“little choked up” and had a“little cough.” She put her shirt
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over her mouth. She said that other people around her were coughing. Swegheimer did not
remember seeing anyone vomiting or lose consciousness. After the mill evacuation, she received
oxygen (Tr. 787-790, 793, 797, 799).

In additiontoemployeetestimony, air monitoring by MCB and ACT Servicesfailed to detect
the presence of H,S. ACT Services employeeswho carried direct read instruments detected no H,S
(Exh. C-28; Tr. 451, 456). Search and rescue teams who went into the mill at approximately 8:07
p.m. carried H,Sinstrumentswhich did not detect any H,Sin any part of mill, including therecovery
area(Tr. 3992-3993). Also, approximately 4 hoursafter therel ease, technical assistant Edgar Atkins
re-entered the boilout tank area with a direct read instrument. His air monitoring in a vent to the
boilout tank and insidethe#1, 50% black liquor tank,’ detected no H,S (Tr. 2443-2444, 2449-2450).

Although the observations by employees and the lack of monitoring datafail to establish the
nature of therelease asH,S, it is undisputed that the empl oyees were exposed to the release of some
chemical contaminant. Theconflicting testimony and lack of air monitoring results can be explained
by the location, speed, and dispersion of the vapor release as it was moved by the wind, olfactory
fatigue,® and the similarity of symptomsof H,Sand acid. Thewind that evening was 9 mph and the
elevator at the recovery boilers was approximately 220 feet from the boilout tank (Tr. 1720, 3025).

With regard to the contentsinside the boilout tank at the time of therel ease, the parties agree
that it contained weak black liquor, water, and acid. Also, thetank was approximately 17 feet full
(Exh. C-34). However, the quantities of each of the contents (black liquor, water, or acid), their
purity, and percentages of ingredients are not precisely known.

Assistant operations manager Jimmy Williams and shift supervisor Keefe testified that the
boilout tank contained approximately 95-98% water because of the large amounts of water used in
flushing the evaporators. The remaining percentage was weak black liquor, which consists of 70-
95% water and 1-4% sodium sulfide. It is the sodium sulfide, if mixed with acid, that forms H,S

(Exh. C-6; Tr. 2570-2573, 2096, 3483, 3524-3525 2960).

7Secretary’s expert Kevin Cummins testified that if H,S had been produced, it is“highly probable” that it would have
been pushed into the #1 tank because of the connection (Tr. 1516).

8Olfactory fatigue is the loss of ability to smell an odor at a certain concentration (Tr. 1710-1712).
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Based on the estimated percentages of water and black liquor, MCB’s expert, Dr. Fred
Halvorsen, Ph.D. inchemical engineering, cal culated that theliquidintheboilout tank weighed 1.16
million pounds. Using a 2% estimate of black liquor, hetestified that the weight of the black liquor
was 20,000 pounds, of which 233 poundswas sodium sulfide, if a1% concentrationisassumed. He
also estimated that 84,000 pounds of sulfuric acid wasin the reaction tank prior to the tall oil cook
and the addition of soap, which occurred before beingtransferred to the boilout tank. Dr. Halvorsen,
without considering any neutralizing effect of the soap, assumed that the 84,000 pounds of sulfuric
acidwasat a98% strength whentransferred. He cal culated that 233 pounds of sulfide could produce
amaximum of 101 pounds of H,S. However, based on its solubility, Dr. Halvorsen estimated that
the 1.16 million pounds of water dso in the tank would absorb approximately 2,700 pounds of H,S.

Sincetherewas only 101 poundsof potential H,Sin the boilout tank, Dr. Halvorsen opined that the
H,Sremained in theliquid and that the only release emitted from the tank was an acid caused by the
boiling water and the release as steam (Exhs. C-12, C-52, R-15; Tr. 2958-2961, 2963, 2966-2967,
2991-2993, 3004). According to Dr. Halvorsen, the heat of dilution® resulting from the exothermic
reaction between the acid and water created a sulfuric acid cloud or mist that was emitted from the
tank because of the pressure. As the cloud moved downwind, it dispersed and eventually became
invisible and dissipated (Tr. 2947, 2967, 2980-2981, 3367).

Although not accepting MCB’ s estimated quantities of black liquor and water in the boilout
tank, the Secretary’s expert, Kevin Cummins, OSHA senior industrial hygienist with a master’s
degreein chemistry, testified that the mixing of the assumed quantities of sulfuric acid, water, and
black liquor released the H,S and other chemicals. Cummins testified that all of the H,S was
released from the liquid into the tank’ s head space and out of the opening in the tank, accelerated by
the pressure and heat. He characterized the tank as open system, which affectsthe solubility of H,S
because of the vents and open hatchway. Also, Cumminsnoted that Dr. Halvorsen assumed that the
boilout tank was only 2% black liquor and used the |lowest percentage of sulfides (1%o) to calculate
the 101 pounds of potential H,S. The amount of black liquor could have been 5% of the contents

and the amount of sulfidesin the black liquor could have been 4%. Cummins estimated that using

Heat of dilution isthe energy released as a chemical isdissolved in water and is lowered in concentration (Tr. 2948-
2949).
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the same information as Dr. Halvorsen but a the higher percentages, there could have been
approximately 2,400 pounds of potential H,S. Cummins also observed that other sulfides, not
considered by Dr. Halvorsen, could have been in the tank, including the insoluble solids in the
bottom of the boilout tank and from flushing the evaporaors. He opined that the concentration of
H.,S emitted on September 15 would have exceeded 100 ppm (Exhs. C-6, C-68; Tr. 1415-1417,
1431-1433, 5233-5236, 5239-5243, 5476).

To demonstrate the rel ease of H,Sfrom the boil out tank, Cummins, in hislaboratory, added
acid to awater and potassium hydrogen sulfide solution in 2200 milliliter beaker. When added, his
monitoring device detected H,S above the beaker. According to Cummins, he attempted to use
concentrations equivalent to 1.2 million pounds of water and 101 pounds of H,S. He then added
drops of sulfuric acid until his monitor detected H,Sin the air above the beaker. He estimated that
his demonstration was scaled down approximately 5.4 million times. Cummins testified that his
demonstration was not intended to replicate the boilout tank but was to show the error in Dr.
Halvorsen’ sassumption that the H,S gaswould remainin thewater. He claimsthat Dr. Havorsen's
conclusions of H,S absorption are based on a closed system. According to Cummins, his
demonstration showsthat H,S, eveninasmall amount, would be released from the water in an open
system (Exhs. C-58, C-70, C-77; Tr. 5432-5434, 5436, 5627, 5707-5708, 5726-5727).

M CB arguesthat the quantitiesand typesof materid sused by Cumminsin hisdemonstration
were not the same as actually found in the boilout tank on September 15, 2000. Instead of exact
measurements, Cummins used a hundred milliliters with a 5% error rate to measure the water and
acid. Healso did not use sodium sulfide, but used potassium hydrogen sulfide. MCB notesthat the
transfer of acid to the boilout tank took several hours, but Cummins poured the acid into the beaker
and used an agitator to stir the contents, whichincreased the violent reaction. Despitethese changes,
MCB arguesthat Cummins demonstration only generated aconcentration of 10 ppm of H,S, which
ishalf of the PEL (Tr. 5419, 5423-5424, 5435-5436, 5500, 5502-5504, 5615, 5521, 5523-5526).

The flaws in the demongration noted by MCB do not affect the reliability of Cummins
results. As noted, the actual quantities and percentages of the materials in the boilout tank on
September 15 are not known. The purpose of the demonstration was to show that H,S would be
released, even though the beaker contained a relatively small amount of sulfides and a
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proportionately larger amount of water when acid was added. Cummins admittedly was not
attempting to replicate the boilout tank.

Therefore, therecord does support afinding that the boilout tank, with its open hatchway and
vents, was an open system and that the rel ease on the evening of September 15, 2000, involved H,S
and possibly other chemicals, including acid. Cummins’ testimony is given more weight because,
as achemist, as opposed to achemical engineer, heis more qualified to testify regarding chemical
reactions from the mixing of chemicals. Both parties agree that the acid added to water and black
liquor caused violent reaction which generated heat and pressure. Dr. Halvorsen agreed that some
H.,S may have been released into thetank despite his conservative estimates on the amount of black
liquor and sulfides (Tr. 3196, 3198, 3411). Also, the symptoms experienced by Hammett, Mock,
and even Swegheimer are consistent with exposureto H,S. The MSDSfor black liquor recognizes
the hazard of adding acid. MCB’ snotification of therelease to the NRC described it as potentially
H,S (Exh. C-29).

Evenif H,Swas not released, the citations are not dismissed because the record shows that
therewas a potential for an H,Srelease. The boilout tank contained black liquor and unneutralized
brinewas added. Because of the unusually large of amount of water in the tank, MCB disputesthe
release of H,S. However, MCB recognizes the potential presence of H,S. Such potential releases
are considered in MCB lockout/tagout written programs and its operating procedures. In notifying
the NRC, MCB'’ s environmental manager Diehl immediately considered the potential of H,S based
on “knowingthe chemistry that’ sinvolved in apul p and paper mill” (Exhs. C-12, C-29; Tr. 469-471,
478-479). Contractors who work at the mill are told that “H,S is present in the mill” (Tr. 518).
MCB’s expert Dr. Halvorsen opined that on September 15, H,S was generated in the boilout tank,
although only “atraceamount” (Tr. 3196, 3198). Dr. Halvorsen stated that “[t] here, certainly, could
have—based on the concentrations of black liquor, water, thefact that acid was added, there possibly
could have been some hydrogen sulfide generated. It’sawell-known reaction. It'sontheMSDS’
(Tr. 3199).

Also, the dleged violations regarding emergency response, lockout/tagout and hazard
communication involve any hazardous chemical release, not just H,S. Dr. Halvorsen testified that

acid mist isahazardous chemical if it exceeds 1 mg/m3. Dr. Halvorsen could not cal cul ate whether
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the acid mist exceeded the PEL. The effects on employees which caused M CB to evacuate the mill
show that the chemical release, whether H,S or acid mist, was potentially hazardous. The potential
hazard for such achemicad release is sufficient for the application of the cited OSHA standards.
In drafting acitation, the description does not need to be elaborate or drafted in aparticular
form. It must “fairly characterize the violative condition” so that the citation adequately informs
the employer of what must be changed. Marshall v. B. W. Harrison Lumber Co., 569 F.2d 1303,
1308 (5™ Cir. 1978). The citation “must be drafted with sufficient particularity to inform the
employer of what hedid wrong, i.e., to apprisereasonably the employer of theissuesin controversy.”
Brock v. Dow Chemical, 801 F.2d 926, 930 (7" Cir. 1986). The citaions received by MCB

reasonably notified MCB of the violative conditions and the issues in controversy.

Serious Citation No. 1
ltem 1 - Alleged Violation of § 1910.120(q)(2)(iv)

The citation alleges that MCB’ s emergency evacuation plan did not designate employees’

assembly pointsthat are asafe distancefor an H,Srelease. Section 1910.120(q)(2)(iv) requiresthat
an employer’ s emergency response plan address as a minimum element:

Safe distances and places of refuge.

Section 1910.120 gpplies to employers whose employees are engaged in hazardous waste
operations and emergency response. It requires them to develop and implement an emergency
responseplan*to handle anti ci pated emergencies prior to the commencement of emergency response
operations.” See §1910.120(g). Theterms “emergency response or responding to emergencies’
involves*an occurrencewhichresults, or islikely to result, in an uncontrolled rel ease of ahazardous
substance.” See § 1910.120(a)(3). The hazards dealt with in the emergency response plan include
health hazards, which are defined at § 1910.120(a)(3) as a chemical, mixture of chemicals, or a
pathogen.

MCB does not dispute the application of the standards at § 1910.120. The paper mill
operated by MCB includes storage tanks for hazardous chemica's and waste ponds (Exh. R-10).

MCB has an emergency response team and employees trained to respond to emergencies such as
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chemical releases(Tr. 146). MCB hasdevel oped and implemented an * emergency preparednessand
response plan” which includes a written evacuation plan, roles of authority, hazardous substance
release, personal protective equipment, and training (Exhs. C-10, C-11, R-1). Aspart of MCB’s
emergency plan, assembly points for employees are designated in case of emergencies.

MCB’ s written emergency response plan includes an evacuation plan and a plant map with four
assembly points desgnated as“C, P, R, and A” in different parts of the mill. The map isposted in
more than 50 locations throughout the mill. The assembly points account for wind direction
(Tr. 275).

“Safe distance” and “safe places of refuge” are not defined by the standard. A reasonable
interpretation, however, of “safe distance’ isthe distance from apotential hazard that an employee
isunlikely to sustain serious injury. Section 1910.120 does not instruct an employer as to how to
calculae the safe distance. Safe distance is distinguished from “ safe place of refuge,” whichisa
location that protects an employee from injury until a hazard is controlled or passes. A place of
refuge may be within the hazardous area which is used to shelter employees, such as a pressurized
control room (Tr. 2206, 2215-2216, 2898, 2902, 3427-3428, 4095-4096).

Despite MCB’s emergency plan, with designated assembly points for employees during
emergencies, the Secretary argues that the plan failsto address safe distances for the release of H,S.
According to IH Jackson, MCB was unable to provide its emergency plan for the release of H,S.*

MCB argues that the potential release of H,Sisincluded in its emergency plan because the
designated assembly pointsare based on aworst caseanays s, which considered the potential release
of other, more prevalent chemicals. Accordingto MCB, H,Sis not the most dangerous chemical at
itsmill. MCB assertsthat it devel oped the assembly points after reviewing the chemical substances
kept at the mill and identifying those kept in large quantities and posing the greatest hazard. It
identified 15 substances that would result in the worst case. MCB performed cal culations, which
included the variable wind directions, to determine the safe distances for small releases, large

releases, and fires. Asaguide, MCB used “DOT emergency response guide” to identify the safe

lOSecretary’s contention that employees had to go through potential exposure areas to reach assembly pointsis
rejected. Such allegation is beyond the citation and the record does not support an amendment after the hearing

(Tr. 1940).
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distances for each chemical. Assembly point “C” is the designated location for employees in the
chemical recovery area and is approximately 600 feet from the boilout tank. In the chemical
recovery area, the chemicals considered under worst case included black liquor, green liquor, and
sulfuric acid. H,S was not considered, in that MCB does not maintain it, nor has MCB had prior
emergency releases (Exhs. C-9, C-10, C-11, R-1, R-10; Tr. 84-85, 274-275, 2914-2915, 3839, 3843,
3845).

MCB isalargemill, 1.8 square miles, and employs goproximately 740 employeesand 1,700
contractor employees (Tr. 274, 553-554). The mill has a public address system which directs
employeesto the assembly pointsor to take additional actions. When an evacuation occurs, MCB’s
plan requires personnel at each assembly point to perform a head count. On the evening of
September 15, 2000, the mill initially directed employeesto the assembly points. Later, employees
were directed by a public announcement to assemble at the parking lots. The mill evacuated
approximately 1,400 employeesin 28 minuteswithout injury (Tr. 278-279). Therecord reflectsthat
September 15 was the only mill-wide evacuation.

ACT safety coordinator Zach Cowan, who prepared areport onthe evacuation, characterized
it as “less than orderly” with a “crowd dynamic . . . of uncertainty as to what to do.” He
recommended that the announcements be more specific as to “ exact areas for evacuation, removal
and assembly” (Exh. C-28; Tr. 431-432, 4118). However, Cowan said that when the announcement
was made to evacuate, employees went to the contractor parking lot as directed (Tr. 444-446).

Thereisno dispute that achemical release occurred at the mill on Sept 15. Thereleasewas
unexpected. Safety manager Miller testified that chemical rd eases have occurred before at the mill
(Tr. 338). Inapaper mill, such as MCB, the unexpected release of H,Sisapotential hazard. Also,
although not requiring evacuation, MCB has had H,S releases in the past and recognizes that H,S
may be released as part of its process.

The parties do not dispute that MCB’ s emergency response plan does not specifically refer
to H,S (Tr. 3124). The MSDS for H,S states that the evacuation radius is 150 feet and for atank,
railcar, or truck tank, it is 800 meters (Y2 mile) (Exh. C-48).

The standard requires that safe distances be addressed in an employer’ s emergency plan. It

does not state how an employer isto calcul ate the safe distances or what criteriaisrequired. MCB'’s
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method of considering the 15 worst case chemical releases based on potentid quantities in
establishing safe distances is reasonable. Dr. Halvorsen testified that the safe distance and safe
refuge should be determined on the worst case. 1H Jackson agreed (Tr. 2009). OSHA Compliance
Directive 2-2.59A statesthat the* adequacy of saferefuge areas needsto be determined for the worst
case scenario.”

However, MCB’ senvironmental manager Diehl testified that “ knowing the chemistry that’s
involved in a pulp and paper mill” an H,S release isa worst case (Tr. 478-479). MCB expert Dr.
Sheldon Rabinovitz, on respirator protection, also testified that compared with other chemicds,
including acid mist, H,S would be “high” on hislist (Tr. 4692-4693).

MCB’s failure to include H,S in designating assembly points was not shown to be
unreasonable. Despitetestimony that an H,Sreleaseisaworst case, the Secretary failsto show that
H,Swasworst than the 15 chemicalsconsidered by MCB’ semergency plan based on the prevalence
at the mill or that the designated assembly points were inadequate for a potential release of H,S. IH
Jackson offered no scientific basisfor asserting that the assembly points wereinadequate (Tr. 2028,
2030).

According to DOT Emergency Response Guidebook, an initial isolation distancefor H,Sis
30 meters or 100 feet for a smdl spill and 215 meters or 700 feet for large spills.* The isolation
distance is a distance 360 degrees around the release point (Exh. C-43; Tr. 2047, 2919-2920).
Halvorsen testified that the MSDS distance of 800 meters wasreliable as a safe distance for atank
of liquified H,S (Exh. C-48; Tr. 3189-3190). However, MCB isnot dealing with liquified H,S but
rather asmall amount of H,S emitted unexpectedly when acid and black liquor were mixed contrary
to its written procedures (Tr. 3190). From the boilout tank, assembly points C and R are 600 feet,
assembly point P is 900 feet, and assembly point A is 800 feet (Tr. 2915-2916). Dr. Halvorsen
testified that he would evacuate the mill if an H,Srelease, which was eventually done on September
15, 2000 (Tr. 3105). Based onthe company’slack of prior H,S problemsand engineering controls
such as scrubbers, Dr. Halvorsen opined that MCB did not need to consider H,S when developing
its plan (Tr. 2912-2913, 2928-2929).

by, Halvorsen considered the DOT Emergency Response Guidebook as a useful planning tool (Tr. 3105-3106).
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Dr. Halvorsen looked at the process equipment and quantities of chemicals on site and
determined that the amounts of H,S that could be produced were fairly minimal (Tr. 2924-2925).
He considered the release on September 15 to be asmall release (Tr. 2917-2918). He aso noted
engineering controls, such as secondary containment,*? scrubbers, and the NCG (non-combustible
gases) program which prevents H,S from escapi ng into the atmosphere would limit the migration
of any unexpected release (Tr. 2924-2926).

The Secretary’ s expert Cummins al so considered the September 15 rel easeas small because
it dissipated before the instruments carried by employees could even detect it and before anyone
couldsmell it (Tr. 1719-1720). Miller testified that amill wide evacuation was ordered because the
extent of the emergency was not entirely clear (Tr. 144). Thetrend chartsfor the tanks do not show
that anything was “rapidly expelled” from the boilout tank (Exh. C-34).

Also, itisnoted that the Secretary’ scitation allegesM CB wasrequired to designate assembly
pointslocated outside the mill for an H,Srelease. Such allegation misstatesthe requirements of the
standard (Tr. 1940). The standard does not require MCB to designate assembly points outside the
mill. 1t simply requiresemployersto addressthesafe distances. In somesituations, the safe distance
may be outside the plant. The appendix to Subpart E, § 1910.38 states that safe areas may include
parking lots, open fields, streets which are located away from the site of the emergency and which
provide sufficient space to accommodate the employees. MCB’smill is bordered on two sides by
a swamp, one side by a busy highway, and one side by a river. IH Jackson agreed that such
conditions would be unsafe for evacuation of the mill (Tr. 280, 2034-2035).

The record does not show that the assembly points designated in MCB'’ s evacuation plan
were not safe distances as contemplated by the standard, even for the unexpected release of H,S.
The Secretary isunable toidentify what should have been the safe distance or make any calculations
as to the safe distance for an H,S release.

A violation of § 1910.120(qg)(2)(iv) is not established.

Items2a and 2b - Alleged Violations of 88 1910.134(d)(1)(i) and 1910.134(d)(1)(iii)

12Secondary containment holds any material that spills, such asif avessel fails (Tr. 2926).
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The citation allegesthat MCB failed to select and provide appropriate respirators (item 2a)
andtoidentify and evaluaetherespiratory hazards (item 2b) inthe chemical recovery tank farmarea
for the potential exposureto H,S. Sections 1910.134(d)(1)(i) and 1910.134(d)(1)(iii) provide:

(i) The employer shall select and provide an appropriate respirator
based on therespiratory hazard(s) to which theworker isexposed and
workplace and user factors that affect respirator performance and
reliability.

(iii) Theemployer shall identify and eval uatetherespiratory hazard(s)
in the workplace; this evaluation shall include areasonable estimate
of employee exposures to respiratory hazard(s) and an identification
of the contaminant’s chemical gate and physical form. Where the
employer cannot identify or reasonably estimate the employee
exposure, the employer shall consider the aamosphere to be IDLH
[immediately dangerousto life or health]

Therespiratory standards are intended to specify broad performance criteriaand requirethe
employer to make a reasonable estimate of employee exposure. 63 Fed. Reg. 1152, 1299 (Jan. 8,
1998). Also, the employer isrequired to* prevent atmospheric contamination . . . asfar asfeasible”
by using “accepted engineering control measures’ such as closed systems. See § 1910.134(a)(1).

The Secretary alegesthat MCB'’ s employees, whilein the chemical tank farm area, need to
wear or have available emergency escape respirators™ suitablefor H,S exposure. Therespiratorsdo
not need to be worn but need to be immediately available (Tr. 1683). The MSDSfor H,S specifies
that a“ self-contai ned breathing apparatus with afull facepiece operated in pressure demand or other
positive pressure mode” isto be used to escape from unknown concentrations of H,S (Exh. C-12).
The concentration of H,S, if present on Sept 15, isunknown. OSHA expert Cumminstestified that
herecommends escaperespirators, weighing approximately 3 pounds, supplying 5 minutesof airinto
the hood, and taking seconds to put on (Tr. 1626-1627, 1680).

Thereis no dispute that respirators, including escape respirators for protection against H,S
are not required by MCB to be worn or immediately available to employees in the tank farm area.

Also, there are no alarms or monitors for H,S in the area (Tr. 1082, 1955).

Ban« escape-only respirator” is arespirator intended to be used only for emergency exit. See § 1910.134(b).
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The parties agree that H,S respirators are needed to protect employees who are exposed to
H,S (Tr. 101). Because of theinvisible properties of H,S and the potential for olfactory fatigue at
relatively low leves, the need for respiratory protection is essential (Exh. C-12). The literature
indicates that an H,S induced |oss of consciousness “reduces chances of flight” and that “H,Sisan
exceptionally difficult gasfrom which to escape’ (Exh. C-71). Also, MCB recognizes that mixing
acid and black liquor could generate H,S, which isflammable and toxic (Tr. 108). MCB’smachine
specific written LOTO checklists warn against the hazard of H,S (Exh. C-14; Tr. 109).

Theissue in dispute, however, iswhether a reasonable estimate of an H,S hazard existsin
the chemical tank farm area requiring an appropriate escape respirator to be worn or immediatey
available. MCB’s written hazard communication program, which includes a respiratory program,
was prepared by the safety and health division (Exhs. C-17, C-18, C-19, R-45). Safety manager
Miller testified that M CB’ sassessment of the chemical tank farm areashowed that escaperespirators
werenot required. A qualitativeexposure assessment of each areaof the mill was conducted in 1998
to determine the possibility of employees exposure to various chemicals. The assessment in the
tank farm area included reviewing MSDSs of the chemicals in the area, the posshility of by-
products, and air monitoring results (Tr. 4952-4953). Beginning in 1990, exposure monitoring for
each processjob or task was performed by MCB. None of the H,S monitoring showed levelsabove
the PEL. MCB performed industrial hygiene audits which in 1997 found that “no H,Swas seenin
any sampleat adetection limit of approximately 0.2 ppm” (Exh. R-35, R-36, R-37; Tr. 3875-3876,
3880-3881, 3884-3885). Also, thereisno showing of any prior unexpected H,Sreleasesin the tank
farm area (Tr. 3888).

M CB does not manufacturer or storeH,S. Itisnot used initskraft paper processes. Instead,
the Secretary assertsthat H,S isapotential exposure as an off product. However, the 396 confined
space entry permits for September 2000 showed no presence of H,S (Tr. 2069). With regard to
engineering controls, MCB uses a non-condensable gas (NCG) system to remove contaminants,
including H,S, which isa by-product, and incinerate them (Tr. 2304, 2311). Each control roomis
under positive pressure and usesfiltered air (Tr. 2539). Also, each tank has acontainment areathat
will hold 110 percent of the contents (Tr. 3848). The mill has 2 separate sewer systems to prevent
acid and black liquor from mixing (Tr. 2313-2314). It isnoted that safety manager Miller, who has
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visited approximately 20 paper mills over the years, testified that none of the kraft mills required
respiratorsin their tank farm areas (Tr. 3847, 3896).

The Secretary argues that because of the unexpected transfer of acid from the brine tank to
the boilout tank, such as occurred on September 15, there is a potential for an H,S release. The
guestion, though, is whether the potential was a reasonable esimate of employees exposure to a
respiratory hazard requiring the need for escape respirators. The answer is no under the
circumstances of thiscase. The black liquor tanksin the tank farm area based on the piping system
have no connection to tankswith acid, including reaction tank. Theboilout tank only hasan indirect
connection through the brinetank (Tr. 1015-1016). There are no employeesassigned towork at the
boilout tank (Tr. 3888-3889). Also, for transfer of acid to theboilout tank to occur and generate H,S,
a combination of factors needs to occur at the same time, including an employee error in not
complying with written operating procedures, high levels of black liquor, and low levels of water
(Tr. 4960). Therecord failsto show how often brineistransferred to the boil out tank during normal
production as opposed to a mill outage or the nature and quantities of contents in the boilout tank.

Based on these factors in its respirator assessment, MCB’s IH Carol Wilkins-Hall, who
performed the qualitative exposure assessment, concluded that respirators, including escape
respirators, were not required in the tank farm area (Tr. 4954-4956). She determined that an H,S
rel ease was not reasonably foreseeable (Tr. 4955-4956). Sheinterviewed each employeeinthearea
and none of the employees said that they had smelled or complained of H,S (Tr. 3887, 4952-4953,
4957-4958). In 2000, approximately 1000 confined space entry permits were written and 995
showed no H,S; 4 showed alevel of 1 ppm and only 1 showed a level of 5 ppm which is below
OSHA’s 20 ppm level (Tr. 3662).

Dr. Sheldon Rabinovitz, an industrial hygienist and Ph.D in phys ol ogy and pharmacol ogy,
opined that respirators, including escape respirators, are not required in tank farm areas (Tr. 4531).
He considered MCB'’ s hazard assessment adequate (Tr. 4542). He aso concluded that based on his
analysis, the likelihood of generating hazardous amounts of H,S were “unrealistically low” based
on thelow amount of sulfides generally found in the boilout tank and an unexpected transfer of acid
from the brine tank (Tr. 4546, 4548-4549). Rabinovitz agreed that to generate H,S, three events
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(unexpected transfer of acid, sufficient sulfides, and low amount of water) have to occur
simultaneously, which he considered alow probability asto each event (Tr. 4551, 4553-4554).
The standard requires that employers assess the need for respirators for normal use and
“reasonably foreseeable emergency situations” 63 Fed. Reg. at 1198. Despite the release on
September 15, 2000, therecord fail sto show that employees needed to wear or have avail able escape
respirators suitable for H,Sin the chemical tank farm area. Based on its monitoring data, themill’s
history of no rel easesinthetank farm areg, the outdoor conditions, and themill’ s prohibition against
transferring unneutralized acid, it is concluded that respirators, including escape respirators, were
not shown to berequired. Alleged violation of 88 1910.134(d)(1)(i) and 1910.134(d)(1)(iii) are not
established.
Item 5 - Alleged Violation of § 1910.1200(h)(1) or in the Alter native 8 1910.1200(h)(2)(ii)
Thecitation dlegesthat MCB failed to provide contractors with effective information asto

the potential for an H,S release while working on the tanks containing black liquor. Section
1910.1200(h)(1) provides

Employers shall provide employees with effective information and
training on hazardous chemicasintheir work areaat thetime of their
initial assignment, and whenever anew physcal or health hazard the
employees have not previously been trained about is introduced into
their work area. Information and training may be designed to cover
categoriesof hazards (e.g., flammability, carcinogenicity) or specific
chemicds. Chemical-specific information must dways be available
through labels and material safety data sheets.

In the alternative, 8 1910.1200(h)(2)(ii) requires that employees are informed of :

Any operations in their work area where hazardous chemicals are
present.

The purpose of the hazard communi cation standardsisto ensurethat information concerning
chemical hazardsistransmitted to empl oyeesthrough acomprehensive program. See § 1910.1200(a).
Hazard communication “ gpplies to any chemica which is known to be present in the workplace in
such a manner that employees may be exposed under normal conditions of use or in aforeseeable
emergency.” See § 1910.1200(b)(2).
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Thereisno dispute that MCB did not inform itsmaintenance contractor ABC that H,S could
be generated in the boilout tank or black liquor tanks (Tr. 101-102, 764). ABC Safety supervisor
Chilton testified that he was not aware of the potential of an H,S release until the release on
September 15, 2000. He had not received any information from MCB about the potential of an H,S
release from the tanks. Therefore, Chilton did not require ABC employees to have respirators
available (Tr. 356-358).

Chilton, however, knew that mixing black liquor and acid could generate H,S and that black
liquor was present in the boilout tank (Tr. 392-393). The record reflects that this was common
knowledge among the employees (Tr. 2073). Also, the hazards of H,S and how it may be formed
wereincludedintheMSDSsavailableto ABC (Tr. 2090-2092). Chilton testified that he had access
to all the MSDSs at the mill (Tr. 393). Further, there is no showing that ABC had ever worked on
the boilout tank or black liquor tanks prior to the September outage, althoughit wasregularly present
at the mill (Tr. 422-423).

By their terms, the cited standards a § 1910.1200(h) do not require employers to provide
information to contractors, but rather is limited to providing training and information to the
employer’ semployees. The primary responsibility of the employer isto provide information about
hazardous chemicals “to their employees’ § 1910.1200(b). Section 1200(h)(1) states that
“employersshall provide employeeswith effectiveinformation and training on hazardouschemicals
in their work area.”

An employer’s responsibility to provide information to contractors is located in
§ 1910.1200(e)(2), which states that in multi-employer workplaces, where employees of other
employers may be exposed to hazardous chemicals, the employer who stores or uses hazardous
chemicdsisto include in its hazardous communication program:

(1) the methods the employer will use to provide the other
employer(s) on-site accessto material safety data sheets (MSDS) for
each hazardous chemical the other employer(s)’ employees may be
exposed to while working;

(2) the methodsthe employer will useto inform the other employer(s)
of any precautionary measures that need to be taken to protect
employees during the workplace' s normal operating conditions and
in foreseeable emergencies; and
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(3) the methodsthe employer will usetoinform theother employer(s)

of the labeling system used in the workplace.
As stated in the preamble, the standards “ ssimply require that employers describe methods in their
written HCS programs to make those aready-present MSDSs available to the other employers on
the sitewhen the other empl oyers employeesare being exposed.” 59 Fed. Reg. 6126, 6157 (Feb. 9,
1994). Employers are not required to actually give the MSDS to other employers but is to make
them accessible. 59 Fed. Reg. at 6158.

Section 1910.1200(h), in contrast, requires employers to train their employees. Section
1910.1200(e)(2) gives contractors the tools to provide this training to their own employees by
requiring the host employer to provide access to MSDSs. The Review Commission has not
construed 8§ 1910.1200(h) as requiring employers to provide information to contractors, but has
aways considered that provision in relation to an employer’ s training of its own employees. See
Atlantic Battery Co., 16 BNA OSHC 2131, 2172 (No. 90-1747, 1994).

Also, the record shows that MCB complied with its hazard communication program as set
forthin § 1910.1200(e)(2). MCB provided ABC accessto MSDSsfor each hazardous chemical to
which ABC may have been exposed, including H,S (Tr. 393, 502). The information regarding the
potential for forming H,Siscontained inthe MSDSs (Tr. 2090-2092). In fact, the contract required
ABC to access MSDSs for chemicals its employees will encounter (Exh. R-30).

MCB also provided ABC with information regarding precautionary measures. ABC was
required to attend ameeting wherethe hazard communication program wasreviewed and di scussed.
It was required to provideits employeeswith all material and information discussed during the pre-
bid meeting and tour (Exh. R-30; Tr. 3778).

ABC wastold that H,S was potentially present in the mill; all confined spaces were to be
checked for H,S; and, H,S was hazardous (Tr. 515, 518). MCB had weekly meetings with
contractors, which included discussionson hazardouschemicals, including H,S(Tr. 510-511, 3798-
3799). Contractors, including ABC, were trained on MCB’s evacuation plan for emergencies
(Tr. 390-391).

Also, the boilout tank and black liquor tanks are labeled with placards advising that black
liquor was in the tanks (Exh. R-7; Tr. 2125). The placards list the hazards and notes that black
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liquor smells like rotten eggs. The placard also provides awarning to “avoid contect with acds’
(Exh. R-7B).
A violation of § 1910.1200(h)(1) is not established.
Alleged Violations of L ockout/Tagout (LOTO)
MCB iscitedfor violatingthe LOTO standardsat §1910.147(c)(6)(i) (seriousitem 3; annual
audits), § 1910.147(d)(6) (serious item 4; verifying energy sources), 8 1910.147(c)(4)(i) (willful
citation; written machine specific lockout procedures) and 8§ 1910.147(d)(3) (repeat citation;

applying energy isolating devices).

Section 1910.147(a) statesthat the LOT O standards gpply whenwork involvesthe* servicing
and maintenance of machines and equipment in which the unexpected energization or start up of the
machines or equipment, or release of stored energy could cause injury to employees.” LOTO’'s
purposeis*thecontrol of energy during servicingand/or maintenance” activities. Theenergy control
procedures required under § 1910.147(c) is:

to ensure that before any employee performs any servicing or
maintenance on a machine or equipment where the unexpected
energizing, start up or release of stored energy could occur and cause
injury, the machine or equipment shall be isolated from the energy
source, and rendered inoperative.

In addition to denying the alleged violations, MCB asserts that the LOTO standards do not
apply to thework performed on the boilout tank and the two, 50% black liquor tanks. MCB argues
that (1) the transfers of acid on September 14 and 15 were exempted as normal production
operations, (2) the tie-in project on the boilout tank and black liquor tanks involved * construction
work” and not “servicing and/or maintenance ectivities,” and (3) there was no unexpected
energization or release of stored energy as contemplated by the standard because the tanksare inert

steel without any moving parts.

Normal Production

M CB assertsthat thework performed on September 14-15 wassimilar tonormal operations,
although the mill wasin an outage. Assistant operations manager Williamstegtified tha thetall oil
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cook on September 14 was routine (Tr. 1083). Tall oil operator Taylor agreed that the normal
ingredientsfor atall oil cook were used and that he followed standard operating procedures before
transferring the unneutralized brine to the boilout tank (Tr. 874, 902-903). Also, the boilout, black
liquor tanks and associated equipment were used for their intended function—transfer and storage of
chemicds (Tr. 4776-4777). MCB argues that normal production activities are not changed to
“service and maintenance” because an operator fails to follow a procedure.

Section 1910.147(a)(2)(ii) provides that “normal production operations are not covered by
this [LOTQ] standard.” “Normal production operations’ is defined at §1910.147(b) as the
“utilization of a machine or equipment to perform its intended production function.”

Therecord in this case shows that normal production operations were suspended. The mill
wasin an annual outage performing improvement projects and maintenance work on its equipment
and machines, including the boilout and black liquor tanks. The mill was shut down and not
producing any kraft paper. The amount of water and the level of contents in the boilout tank were
unusual and dueto the boiling out of the evaporators and black liquor system (Tr. 2570-2573, 3483).
Although normal ingredients were used in the tall cook, the cook was needed becausethe old acid
lines were drained into the reaction tank so that the old lines could be replaced (Tr. 857-858, 1082,
3721-3722, 3738). Tall oil operator Taylor did not consider it a normal cook; it was unique and
probably contributed to the transfer of unneutralized brine to the boilout tank (Tr. 872, 899).

MCB, during the outage, wasnot engaged in normal production operationsand isnot entitled
to the exemption.

Construction Work

M CB assertsthat the work on the boilout tank and 50% black liquor tanks was construction
because new pipelines were being added to increase the tanks overall capacities. The LOTO
standards specifically exempt from their application, “construction, agriculture and maritime
employment.” See § 1910.147(8)(1)(ii)(A).

The exemption appliesto “ construction employment.” OSHA defines construction work at
§1910.12(b) as“work for construction, alteration, and/or repair, including painting and decorating.”
Neither thepreceding ANSI Z244-1982 standards (Exh. R-56), nor the LOTO preambl e54 Fed. Reg.
36644 (September 1, 1989) (Exh. R-57) define construction employment.
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The definition of “servicing and/or maintenance” at 8§ 1910.147(b) involves workplace
activities, which include * constructing, installing, setting up, adjusting, inspecting, modifying, and
maintaining and/or servicing machines or equipment.” The LOTO preamble states that “OSHA
believes that workers constructing machinery and equipment need the same safeguards as other
employees doing other servicing on maintenance operations. 54 Fed. Reg. at 36660.

There is no dispute that the tanks are equipment as contemplated by the LOTO standards.
MCB’s LOTO procedures identify the tanks as equipment (Exhs. C-22, C-23, C-24). During the
outage, MCB’ sproj ect required constructing new pipelinesand modifying existing pipelinesin order
to store more black liquor in case a single tank reached capacity.

Thetie-in job was performed by ABC,** a company engaged in the construction, repair and
maintenance work on pressure vessels (Tr. 352). The ABC employee on the boilout tank on
September 15, 2000, was preparing to weld a doubler on an exiting overflow line which had been
lowered 2 feet. The purpose of the doubler is to add support to the joint. The employee was
replacing the doubler after the pipe had been lowered.

MCB’stie-in project did not involve construction employment. Instead, the work involved
constructing, modifying, and installing parts (existing and new parts) to the existing boilout and
black liquor tanks as contemplated by the servicing and maintenance activitiesof LOTO. Also, it
is noted that when MCB notified national emergency response, MCB characterized the work as
maintenance (Exh. C-64). The tanks remained the same in size and purpose.

Unexpected Energy Sources

The Secretary argues that there was the potential for unexpected energization or release of
stored energy from the boilout tank due to the mixtureof acid with black liquor and the emission of
H.,S. TheMSDSfor black liquor warns of the potential for H,Sif mixed with acid (Exh. C-12). The
Secretary’ s expert chemist Kevin Cummins described the mixing of sulfuric acid, water, and the

sulfidesinblack liquor asstored energy which, when combined, producesheat and rel easeschemical

McB does not argue that ABC was the responsible employer. Although a subcontractor, ABC performed its work
in accordance with MCB'’ s procedures and supervision (Exh. C-20). MCB remained the responsible employer for

the alleged conditions.
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energy in the form of H,S (Tr. 5308-5310, 5320-5322). The Secretary does not dispute that the
energy source was not electrical, mechanicd, hydraulic, or pneumatic (Tr. 2163-2165).

MCB'’s expert Edward Grund® opined that LOTO did not apply in this case because an
employee welding on the outside of the boilout tank was not exposed to injurious contact with the
chemicds (Tr. 5046-5047). Grund' s opinion on the application of LOTO is based on contact with
a hazardous amount. According to Grund, chemical energy does not apply to gas or vapors, and a
chemical reaction is not chemical energy under LOTO (Tr. 5128, 5130).

Section 1910.147(a) providesthat LOTO applies to machines and equipment “in which the
unexpected energization or start up of the machines or equipment, or release of stored energy could
causeinjury to employees.” Therecord showsthat the boilout and black liquor tanks areinert steel
shells, without moving parts that could be energized or start up (Tr. 38-39, 5033). Theissueis
whether there was a potential for an “unexpected energization” or the release of “stored energy”
which could causeinjury to employees.

LOTO defines “energy source” as “any source of electrical, mechanical, hydraulic,
pneumatic, chemical, thermal, or other energy.” See§81910.147(b). Chemical energy wouldinclude
chemical reactions derived from mixing chemicals. The definition is not limited to a sngle
chemical or whether the chemical is a gas or vapor. Black liquor, sulfuric acid, and H,S are
hazardous chemicals.

Although employeesdid not enter the boil out tank and black liquor tanks, thework activities
performed by ABC required new penetrations into the tanks or replacing piping in existing
penetraions. Also, the boilout tank had an open hatchway and vents.

Whenthework, asinthiscase, involvespenetrationsof thetanks, LOTOisrequired. MCB'’s
LOTO programfor linebreakingincludesline breaking ontankswhich havethe*potential to release
hazardous materials’ (Exh. C-26). MCB defines |ockout/tagout to include locking and tagging out
of service of “all valves supplying the equipment with any liquid, gas, or steam” (Exh. C-20).
MCB’sLOTO proceduresarerequired if penetratingthetank shell or when an employee hasto enter

thetank. Under such circumstances, the valves and pumps controlling the flow of contentsinto the

®Grund assisted in drafting ANSI Z-244-1982 (Exh. R-56; Tr. 4870-4871) which was used by OSHA as the source
document for LOT O standards at §1910.147 (Exh. R-57).
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tank areto belocked out. The LOTO of piping systemsrequiresremoving the contents of the piping
system and isolation of the energy source (Exh. R-57, p. 36,658). The LOTO standards apply to
situationsin which an employeeisentering or working on apiping systemor tank inwhich hecould
come into contact with a chemical.

In this case, the ABC employee was completing the tie-in project by preparing to weld the
doubler around the lowered overflow line. Thereisno dispute that the pipelinesinto and out of the
boilout tank were not locked out. Although the transfer of acid to the boilout tank was contrary to
MCB’ swritten proceduresto transfer only neutralized brine, therewasno mechanical meansutilized
that prevented the acid from being transferred to the boilout tank. The purpose of LOTO is to
prevent such an unexpected transfer. The valves and motors on the pipeline were not locked and
tagged out. Thetransfer of acid to the boilout tank resulted in the build up of heat and pressure and
the hazardous release of energy in the form of H,S or acid mist from the tank. The introduction of
acidic brine caused the unexpected energization or release of stored energy as contemplated by
LOTO.

Theenergy rel eased from the boilout tank posed potential contact hazardsto employees. The
release of H,S or acid mist clearly could cause injury to employees. Thecontact hazard could beto
ahazardous gas or vapor. The ABC employeewas preparing to weld near an opening in the top of
the tank when he began having breathing difficulties and needed assistance from the scaffolding
because of the rdlease. Several other employees needed oxygen treaments and the mill was
evacuated because of the release of chemical energy.

The LOTO standard contemplates some relationship between the release of unexpected
energization and contact with an employee who may beexposed. The ABC employee was exposed
to potentially injurious contact to a hazardous chemical that could have been prevented if the tank
was locked out.

The LOTO standards apply to MCB’ s work on the boilout and black liquor tanks.

Item 3- Alleged Violation of § 1910.147(c)(6)(i)
The citation alleges that MCB failed to conduct annual audits of its specific lockout

procedures to determine if authorized employees were following the written lockout program.
Section 1910.147(c)(6)(i) provides
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The employer shall conduct a periodic inspection of the energy
control procedure at least annually to ensure that the procedure and
the requirements of this standard are being followed.

It isundisputed that at the timeof OSHA'’ sinspection, MCB did not have available awritten
lockout procedure for the boilout tank and the #1 and #2, 50% black liquor tanks (Exh. C-16;
Tr. 173). Also, there was no checklist procedure for the boilout tank and the #1 and #2, 50% black
liquor tanks.

Safety manager Miller testified that he thought the procedures were available. However,
during thetransfer of programsto the computer, which began in late 1999, the lockout programsfor
the boilout tank and black liquor tanks were inadvertently not transferred (Exh. C-15; Tr. 163-164).

M CB hasawrittenlockout program, whichincludeswritten lockout procedures, andin some
cases checklist proceduresfor other tanksat the mill. The proceduresinstruct employeesin shutting
and opening of pipeline valves going to and from the tanks (Exhs. C-14, C-21). In November, after
the OSHA inspection, MCB prepared written lockout proceduresfor the boil out tanksand 50% black
liquor tanks (Exhs. C-22, C-23, C-24).

MCB performed aLOTO audit in 1998 (Exh. C-16; Tr. 171-172). Accordingto IH Jackson,
safety manager Miller sated that “no supervisors had done lockout audits since 1998,” and there
were no other documents which could be considered audits (Tr. 170, 1956). A review of the 1998
audit shows that no audits were performed on the boilout tank and black liquor tanks and that on
occasion equipment should have been locked out, but was not (Tr. 173-174).

The standards require periodic inspections of LOTO proceduresto ensure that the program
is effective and employees are traned. The periodic inspections must include (1) performance by
an authorized employee, (2) deviations or inadequacies must beidentified and corrected, and (3) the
auditor must review the employees' responsibilities under the energy control procedure.

Therecord showsthat MCB does 4 types of audits satisfy LOTO'’ sinspection requirements.
First, in 1997, RACES (Reducing Accidents Creates Employee Safety) wasinitiated. RACESisa
behavior-based saf ety process. MCB trained approximately 290 employeesto audit various critical
behaviors, including lockout/tagout (Tr. 270-271). Every auditor is an authorized employee
(Tr. 2390). During the audit, an employee is asked whether alock was used and the equipment is
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verified as locked out. If the equipment is not locked out, the job is stopped and the purpose of
lockout is reviewed by the auditor (Tr. 2391-2392). RACES for 2000 shows that 280 employees
were audited for LOTO, of which only 1 wasfound at risk (Exh. R-12). Miller testified that MCB
does hundreds of authorized employee audits on various safety issues on a daily basis through
RACES (Tr. 180, 272). Mechanic Danny Barker, who performed the inspections, testified that the
RACES inspections were voluntary and employees elected to be observed (Tr. 2409). Also, itis
noted that the purpose of RACES inspections is not to confirm compliance with the standard or
evaluate the procedures for deficiencies (Tr. 2392).

The second form of periodic inspection includes the audits of LOTO performed by the
mai ntenance department for therecovery area. Robert Lyles, asupervisor and authorized employee,
testified that at least once every two weeks he observed one of the 14 maintenance employees
locking out equipment. He checks the equipment to ensure that it islocked out, the correct lock is
used, and the employeeverifiesthelockout. He hasnot observed any deficiencies(Tr. 2609-2610).

Third, supervisor Keefe, an authorized employee, performs periodic audits of lockout
procedures. For almost every project, shift supervisor Terry Keefe testified that he checksto make
sure locks are in proper places and employees follow procedures. He questions employees. If not
proper, thejob is stopped and locks are properly applied. Each of the 9 employeesin the chemical
recovery area are audited at |east once per year (Tr. 3491-3492, 3495).

Fourth, the safety department implemented ABSS (activity based safety sysems). ABSS
requires each supervisor to meet with each employee during the first hour of the shift to discuss
safety topics, includingLOTO, if being performed. Also, thesafety department reviewsthelockout
program each year (Tr. 3901-3903).

Edward Grund, aLOTO expert, examined MCB’ saudit system and opined that it meets and
exceeds the requirements for periodic inspections under LOTO (Exh. R-58; Tr. 5063-5065). With
regard to the failure to audit a specific procedure, which was the lockout of the boilout tank and
black liquor tanks, he testified that the standard does not require an audit of a specific procedure.
Also, he noted that there was no showing of maintenance or servicing activities having been
performed on the three tanks during two years preceding OSHA’ sinspection (Tr. 1012-1013, 2607-
2608, 3497-3498, 5062-5063).
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MCB isnot cited for failing to document or certify audits, but rather failing toperform audits.
Miller denies that he told IH Jackson that there had been no audits performed since 1998 (Tr. 171,
272). The mill implemented a new audit system for LOTO in 1998 (Tr. 270). Jackson did not ask
about the new system or ask the employee in charge (Tr. 272).
The alleged violation is not established.
Item 4 - Alleged Violation of § 1910.147(d)(6)
The citation alleges that MCB did not verify by test that the boilout tanks and the two 50%

black liquor tanks were isolated prior to work by a contractor during the period of September 4-15,
2000. Section1910.147(d)(6) providesasan element in establishing energy control proceduresthat:
Prior to starting work on machines or equipment that have been
locked out or tagged out, the authorized employee shall verify that
isolation and deenergization of the machine or equipment have been

accomplished.

Thereis no dispute that the pipeline from the brine tank which was carrying ahighly acidic
brine remained open on September 15, 2000. The boilout tank was not isol ated when the ABC
employeewas preparing to weld adoubler around the overflow line. The other work performed by
ABC on the tanks had been done earlier in theweek. Although the tanks were not isolated on Sept
15, assistant operations manager Williamstestified that the black liquor tankswerelocked out when
ABC had performed the earlier work on the tanks (Tr. 995-999).

Thebasisfor the citation isthat there was no verification “ that the tanks weretruly isol ated”
(Tr.2076). The standard appliesto verification after the equipment was locked out. MCB does not
dispute that the tank was not locked out, which is alleged in repeat citation no. 3.

Also, IH Jackson understood that “the only verification that was done was a visua
verification of whether thevalvewasinthe open or closed position” (Tr. 1960, 2076). The Secretary
argues that visud inspections are inadequate because they do not contain measures to identify and
ensure that all valves, motors, and pumps are secured. According to the Secretary, there is a
difference between verifying that avalve is open or dosed versus verifying that it islocked out. 1H
Jackson testified that the LOTO does not permit visual verification that valves are closed but rather
requires actual operation to ensure that it is deenergized (Tr. 2081-2082, 2233, 4778-4779).

Despite the Secretary’ s argument, the preamble to LOTO states that :
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OSHA aso considersthe use of visual inspection proceduresto be of
critical importance throughout the lockout procedure. Visual
inspection can confirm that switches, valves, breakers have been
properly moved and secured in the off or safe position. Visua
inspection can verify whether or not locksor other protective devices
have been applied to control points” (Tr. 2081).

Also, in aninterpretation letter dated November 16, 2000, OSHA stated:

Other appropriate means of hazardous energy verification may
include visual inspection techniques, e.g. visually checking that the
safety blocks arein place (Exh. R-59).
Section 5.2.4(2) of ANSI standard Z244.1 “Verification of Isolation” statesthat “test the equipment
or process by use of appropriate test equipment and/or visual inspection to determineif the energy
isolation hasbeen effective” (Exh. R-56). Also, LOTO expert Grundtestifiedthat visual verification
is permitted (Tr. 5067, 5069).
Although the abatement differs, aviolation for failing to verify is contained in citation no.
3, dleging aviolation for failing to lockout. Therefore, the alleged violation for failing to verify at
§ 1910.147(d)(6) is vacated.
Willful Citation No. 2
Alleged Violation of § 1910.147(c)(4)(i)
Thecitation alegesthat M CB failed to devel op written machine specific lockout procedures

for equipment such asthe boilout tank and the #1 and #2, 50% black liquor tanks, during the outage
in September 4-15, 2000. Section 1910.147(c)(4)(i) provides:

Procedures shall be developed, documented and utilized for the
control of potentially hazardous energy when employees are engaged
in the activities covered by this section.

MCB was cited for not documenting the specific energy control procedures for the boilout
and black liquor tanks. MCB notesthat the preambl estatesthat a single procedure can cover similar
machines which have similar types of controls (Exh. R-57, p. 36,670). However, unless the
equipment or machinesare similar, using the same type and magnitude of energy and the sametype
of controls, the standard requires that the energy control procedure be specific as to each tank.
Drexel Chemical Co., 17 BNA OSHC 1908 (No. 94-1460, 1997). See also 53 Fed. Reg. 15,509
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(1988). For unique equipment, the employer may supplement with a checklist (Exh. R-57,
p. 36,671).

MCB’s argument that the exception at 8 1910.147(c)(4) for some equipment is rejected.
Safety manager Miller does not dispute that the tanks have more than one energy source and that
more than one lock is needed to completely isolate the tanks (Tr. 189). Therefore, since there is
more than one energy source, the exception by itsterms does not apply. Miller agrees that written
specific LOTO procedures are necessary for the boilout tank and black liquor tanks (Tr. 192-193).
Also, MCB’ s genericlockout program, which Miller described as for something simplelike alight
switch, isinadequate for the tanks (Exh. C-21, Tr. 178).

Thereisno disputethat at thetime of the release on December 15, 2000, MCB did not have
available specific LOTO procedures or checklists for the boilout tank and 50% black liquor tanks
(Tr. 162-163, 1053-1054). The record does not controvert that prior to 1999, MCB had machine
specificLOTO proceduresfor the boilout tank and black liquor tanks kept on adatabase maintained
by the safety department (Tr. 3913-3914). However, in 1999, M CB began transferringitsover 8,000
machine specific LOTO proceduresto anew computer system. By September 2000, MCB believed
that the procedures had been transferred to the new system (Exh. C-15; Tr. 151-154). 1t wasnot until
OSHA'’ s ingpection that MCB discovered that gpproximatdy 5% of the procedures, including the
LOTO procedures for the boilout and black liquor tanks, inadvertently had not been transferred
(Tr.3914). Prior to OSHA'’ sinspection, safety manager Miller was not notified that the procedures
weremissing (Tr. 3921-3922). MCB'’ sprograminstructsempl oyeesto contact the saf ety department
if they need to perform maintenance on equipment that did not have alockout procedure (Exh. C-21,
Tr. 181).

ABC safety manager Chilton testified that hewanted achecklist for anything that would need
to be locked out. He had checklists for the boilers but not the boilout and black liquor tanks
(Tr. 401-402). Chilton testified that he requested the checklist from ACT safety consultant John
Spangler (Tr.402). It wasageneral request for any checklistsfor thetank system (Tr. 403). Hesaid
that he made the request during weekly safety meetings (Tr. 404). Chilton did not specifically make
areguest of MCB, and Spangler denies that Chilton made such arequest (Tr. 402-403, 530-531).

MCB’s LOTO system has three components (Tr. 161). First, MCB has alockout program
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that included a procedure for all equipment (Exh. C-20; Tr. 161, 3917). Second, MCB devel oped
over 8,000 machine specific procedures for individual pieces of equipment, including the tanks
(Tr. 161, 3916). Finally, certain areas of the mill developed checklists to usein locking out large
systems, such as boilers, which may require as many as 200 locks (Tr. 161).

Based on therecord, the Secretary failsto show that MCB knew or should have known that
it did not have a specific LOTO procedure for the boilout tank and black liquor tanks. It lacked
knowledgethat the procedureshad not been transferred to the new computer system (Tr. 3914-3917).
Safety manager Miller was surprised that the procedures were not there (Tr. 315-316). Previously,
employees said that the programs had existed (Tr. 3519, 3569-3570). The computer consultants
represented to M CB that the procedures had beentransferred (Exh. C-15). Chilton’ srequest wasfor
achecklist which differsfrom aprocedure (Tr. 161, 404-406). MCB deniesthat Chilton made such
arequest and assertsthat therewas never achecklist for thetanks (Tr. 530-531). Chilton agreesthat
MCB had procedures for the 3 tanks but he was|ooking for a checklist (Tr. 364-365). Also, ABC
had not worked on the tanks prior to the shutdown (Tr. 422-423). Therecord indicatesthat the only
work done on the tankswas the repair of aleak on the outside of the#2 tank in 1999, which iswhen
the LOTO programs started to be transferred to the computer (Tr. 2608).

Thetanks are steel shellswithout moving parts and there had not been any changes made to
the tanks in the years preceding the release on September 15, 2000 (Tr. 164-165). Also, no entries
into the tanks had been performed in the preceding year (Exh. C-14; Tr. 1011-1013). The
requirement to develop a written procedure is triggered by the performance of servicing or
maintenance activities. See § 1910.147(c)(1).

Also, it is noted that Chilton and others testified that the tanks were easy to lockout as
compared to boilers (Tr. 393, 726, 5075-5076). The boilout tank has approximately 10 valvesto
lockout within 8 feet of the tank, which are easily identifiable (Tr. 1020-1021). Operator William
Talley testified that when he locked out the tank after the accident, he knew which valves to close
and they werelocated on the south side of tank approximately 4 feet from the tank wall (Tr. 1831-
1832).
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After OSHA'’s inspection, the LOTO procedures for the tanks were prepared effective
November 2000. Theenergy sourcewasidentified aschemica (Exhs. C-22, C-23, C-24; Tr. 3944-3945).
The violation is not established.
Repeat Citation No. 3
Alleged Violation of § 1910.261(b)(1) or. in the Alter native, § 1910.147(d)(3)

The citation alleges that MCB did not ensure that all energy isolation devices (valves and
pumps) needed to control the flow of chemicals to and from the boilout tank, and the 50% black
liquor tanks were applied to isolate the tanks from the flow of chemicals prior to a contractor’s
employeesworked on them on September 4-15, 2000. Section 1910.261(b)(1), applicable to paper
mills, provides:

Devicessuch as padlocks shall be provided for locking out the source
of power at the main disconnect switch. Before any maintenance,
inspection, cleaning, adjusting, or servicing of equipment (electrical,
mechanical, or other) that requires entranceinto or closecontact with
the machinery or equipment, the main power disconnect switch or
valve, or both, controlling its source of power or flow of material,
shall be locked out or blocked off with padlock, blank flange, or
similar device.
In the aternative, the Secretary alleges § 1910.147(d)(3), which provides.

All energy isolating devices that are needed to control the energy to
the machine or equipment shall be physicdly located and operated in
such amanner asto isolatethemachine or equipment from the energy
source(s).

It is undisputed that the boilout tank was not completely isolated to prevent the transfer of
acidic brine. Shift supervisor Keefe and tour foreman Tyre testified that the boilout and 50% black
liquor tanks were not locked out (Tr. 1905, 3548).

Section 1910.261(b)(1) requiresvalvestobelocked out to prevent theflow of material during
servicing of equipment that requires entrance into or close contact with the equipment. On
September 15, 2000, the valve from the brine tank to the boilout tank was not locked out while an
ABC employee was preparing to weld adoubler on the boilout tank’ s overflow line. Asdiscussed,
the employee was performing servicing work. A violation of 8§ 1910.261(b)(1) is established.
MCB'’s post-hearing brief does not dispute the violation.
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The standards at § 1910.261 specifically apply to pulp, paper and paperboard millswhichis
MCB’sindustry. Assuch, the specificindustry standard prevails over the general industry standard
at 8 1910.147(d)(3). See 1910.5(c).

Repeat Classification for Citation No. 3

A violation is considered a repeat violation under 8 17(a) of the Act, if, at the time of the
alleged repeat violation, thereisa Commission final order against the employer for a substantidly
similar violation. Potlatch Corporation, 7 BNA OSHC 1061, 1063 (No. 16183, 1979). The
Secretary establishes substantial similarity, primafacie, by showing that both violations are of the
same standard. Monitor Constr. Co., 16 BNA OSHC 1589, 1594 (No. 91-1807, 1994).

On August 13, 1999, acitation wasissued to Mead Corporation’s plant in Chillicothe, Ohio
(Exh. C-27). The citation alleges a serious violation of § 1910.147(d)(3) for faling to lock out
floating aerator platformsin the lagoon while performing preventive maintenance. An aeraor isa
device that agitates the water in waste ponds to add oxygen. The aerator floats and consists of a
large propeller on the bottom, powered by a 480-volt motor on top (Exhs. R-38, R-39, R-40;
Tr. 3952-3953).

The 1999 citation to Mead Corporation has become afinal order (Tr. 233-237). MCB isa
division of Mead Corporation. Mead Corporation is actively involved in MCB affairs, including
performing annual and bi-annual reviewsof M CB’ ssaf ety and hedth programs, wakaround audits,
and interviewing employees (Tr. 3935-3936).

Theaeratorsin the Chillicothe mill and the boil out tank were cited under the LOTO standard
for failingto lockout. However, inthis case, specific industry standard at 8 1910.261(b)(1) applies.
Therefore, it is not the same standard as cited in the Chillicothe case. Also, unlike the aerators, the
tanks have no moving parts (Tr. 3962). The aerator floats (Tr. 3964). The purpose of the tanksis
different than the aerator (Tr. 3963). The aerator is powered by electricity and is primarily an
electrical hazard (Tr. 3963). The boilout tank is not powered and is locked out by turning valves.
Theboilout tank presentsachemicd hazard. The Chillicotheviolation concernsthepotentid release
of mechanical energy from the rotation of apropeller if the dectrical power sourceisnot locked out
(Tr.4251-4252). Ontheother hand, thefailureto lockout the valves controlling the pipelinesto and

from the boilout tank present a potential chemical release and an inhal ation hazard.
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Inthat the Secretary failed to show aviolation of the samestandard and substantial similarity
of conditions, the violation of § 1910.261(b)(1) is not repeated under § 17(a) of the Occupational
Safety and Health Act. Instead, it isreclassified as serious because MCB knew that the boilout tank
was not locked out and the failure to lockout could cause serious injury if acid was unexpectedly
mixed with black liquor, asin this case.

Unpreventable Employee Misconduct Defense

M CB assertsthat tall oil operator Bill Taylor failed to follow itswritten SOP in pumping off
the contents of the tall oil cook when unneutralized brine was transferred to the boilout tank
(Tr.1296). MCB’ soperating instruction for thepump off of tall oil soap cooksdirectsoperators not
to pump brineif the pH level islessthan 10.5. Theinstruction statesthat “[o]nce the brine has been
neutralized, it is ready to be put into the liquor recovery process and can be pumped to the boilout
tank. Never pump brinewith apH lessthan 10.5 back into the process. Add spent liquor or caustic
to brineto increase pH” (Exh. R-5 Section 2.18). The operator is also instructed to check the pH.

In order to establish an empl oyee misconduct defense, the employer must show that (1) it has
established work rules designed to prevent reasonably anticipated unsafe conditions; (2) it has
adequately communicated the work rules to its employees; (3) it has taken steps to discover
violations of the rules; and (4) it has effectively enforced the work rules when violations have been
discovered. Nooter Construction Co., 16 BNA OSHC 1572, 1578 (No. 91-237, 1994).

Based on the record, MCB'’ s unpreventable employee misconduct defense isrejected. The
transfer of acidic brine was caused by a mis-communication between the operator and the tour
foreman, not employee misconduct. Operator Taylor was responding to an instruction from a
supervisor. Taylor has been atall oil operator for 3 years without any evidence of past disciplinary
problems(Tr. 885). Heisnot achemist (Tr. 892). Taylor said that he did not know what wasin the
tank when he started work on September 15. He wasinstructed by his foreman to “just bring it up
to heat” (Tr. 903). Taylor ran atest on the contents and found that it was * off scale high” meaning
ithad a“high acid content.” Taylor testified that he was concerned and asked histour foreman Tyre
what to do. Hewastold to “pump it off” which Taylor understood to mean to pump it to the boilout
tank. Taylor did not consider it aregular sogp cook, the mill wasin an outage (Tr. 871-873). Taylor
testified that Tyre said that “there wouldn’'t be much of it (acid) anyway” (Tr. 875). Taylor thought
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it would be safe and did not know other employeeswere working at theboilout tank (Tr. 902). Tyre
did not testify. The inadvertent transfer of acidic brine to the boilout tank was not due to employee
misconduct. Itisnoted that Taylor wasnot disciplined by MCB for violating any work rulesbecause
of his pending retirement (Tr. 1099). Also, the operator instruction for pH monitoring does not
prevent acid from being inadvertently transferred (Tr. 1670).

Penalty Consideration

The Review Commission isthefinal arbiter of penaltiesin contested cases. In determining
an appropriate penalty, the Commission isrequired to consider the size of the employer’ s business,
history of previous violations, the employer’ sgood faith, and the gravity of the violation. Gravity,
which is the principal factor considered, depends upon the number of employees exposed, the
duration of theexposure, the precautionstaken against injury, and thelikelihood that aninjury would
result. J. A. Jones Construction Co., 15 BNA OSHC 2201, 2214 (No. 87-2059, 1993).

MCB is alarge employer and not entitled to credit for size. MCB employs approximately
740 employees at the Cottonton mill and approximately 1,300 employees worldwide (Tr. 91-92).
MCB is aso not entitled to credit for history because it has received serious citations in the
preceding three years. MCB is given credit for good faith based on having overall good safety
programs, including lockout/tagout, confined space, and air monitoring programs. Thereisnorecord
of prior chemical releases requiring amill evacuation.

A penalty of $5,000 isassessed for violation of § 1910.261(b)(1) (citation no. 3). Employees
were exposed to the unexpected release of H,S or acid, requiring hospitalization and oxygen
treatments. Therelease caused the evacuation of the mill. Thereisno disputethat the pipelinefrom

the brinetank to the boilout tank was not |ocked out.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Theforegoing decision constitutesthe findings of fact and conclusions of law in accordance
with Rule 52(a) of the Federal Rules of Civil Procedure.

ORDER



Based upon the foregoing decison, it is ORDERED that:
Serious Citation No. 1

1 Item 1, alleged violation of 8 1910.120(q)(2)(iv), is vacated.

2. Item 2a and 2b, alleged violations of 88 1910.134(d)(1)(i) and 1910.134(d)(1)(iii),
are vacated.

3. Item 3, alleged violation of § 1910.147(c)(6)(i), is vacated.

4, Item 4, aleged violation of § 1910.147(d)(6), is vacated.

5. Iltem 5, alleged violation of § 1910.1200(h)(1) or, in the alternative,
§ 1910.1200(h)(2)(ii), is vacated.
Willful Citation No 2

1 Item 1, alleged violation of § 1910.147(c)(4)(i), is vacated.

Repeat Citation No. 3

1. Item 1, alleged violation of § 1910.261(b)(1), isaffirmed as serious and a pendty of
$5,000 is assessed.
I8/
KEN S. WELSCH
Judge

Date: December 20, 2002
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