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DECISION AND ORDER

This proceeding is before the Occupational Safety and Hedth Review Commission (“the
Commission”) pursuant to Section 10 of the Occupational Safety and Hedth Act of 1970, 29 U.S.C.
8651 et seq. (“the Act”) for the purpose of determining whether the Secretary’ s motion to dismiss
Respondent’ s notice of contest as untimely should be granted.

Background

Following an inspection of the Respondent’s work site in Wayne, New Jersey, the
Occupational Safety and Health Administration (“OSHA”") issued a citation alleging serious
violations of the Act and proposing a penalty of $7,800.00. Section 10(a) of the Act requires the
employer to notify OSHA of theintent to contest a citation within 15 working days of receiving it,
and failure to file atimely notice of contest results in the citation and proposed penalty becoming
a fina judgment of the Commission by operaion of law. OSHA issued the citation to the
Respondent on September 17, 2001, by certified mail, and it was received on September 21, 2001.
Based on thisdate, OSHA determined that the 15-day period for filing a notice of contest ended on
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October 15, 2001. The Respondent’ srepresentativewroteto the Commission for help inthismatter,
stating he had log the letter from OSHA without opening it and did not know its contents.
Discussion

The record plainly shows that the Respondent did not file its notice of contest within the
required period. Commission procedure iswell settled that an otherwise untimely notice of contest
may be accepted where the delay in filing was caused by deception on the Secretary’ s part or by her
failureto follow proper procedures. A late filing may also be excused if the final order was entered
as a result of “mistake, inadvertence, surprise or excusable neglect” or for “any other reason
justifyingrelief” under Federal Ruleof Civil Procedure60(b). Thereisno allegationand no evidence
that the failure to file here was caused by deception on the part of the Secretary or her failure to
follow proper procedures. Rather, what isalleged hereinisthat the Respondent | ost the envel ope sent
by OSHA containing the citation and the accompanying booklet which described the company’s
rights and responsibilities. The citation which was received by the Respondent clearly stated:
“Unless you inform the Area Director in writing that you intend to contest the citation(s) and/or
proposed penalty(ies) within 15 working days after receipt, the citation(s) and the proposed
penalty(ies) will become afina order of the Occupational Safety and Health Review Commission
and may not be reviewed by any court or agency.” This same admonition was stated in the OSHA
3000 bookl et which accompanied the citation. The Respondent’ srepresentative testified that he had
received the OSHA material in the mail but had lost it and thus had no knowledge of the filing
requirement. He knew it wasfrom OSHA, but he made no effort to call and ascertain itscontentsor
ask for acopy to be sent. The Respondent’ sfailureto file atimely notice of contest was thus dueto
simple negligence and not excusable neglect, in that he did not maintain proper mail handling
procedures and, further, in that he did not rectify the situation by contacting OSHA and requesting
duplicates of what waslost. Had he done so, and had heread all the documents, he would have been

on notice of the notice of contest filing requirement.
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While | am sympathetic to the plight of the Respondent, thefailureto file atimely notice of
contest was clearly due to simple negligence and not to excusable neglect or any other reason
justifyingrelief. The Secretary’ smotion to dismissthe Respondent’ s notice of contestisgranted, and

the citation and notification of pendty is affirmed in all respects.

/s
IRVING SOMMER
Chief Judge

Dated: September 3, 2002
Washington, D.C.



