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DECISION ON FEE AND EXPENSE APPLICATION

AAA Delivery Services, Inc. (AAA), seeks an award for fees and expenses in accordance
with the Equal Access to Justice Act, 5 U. S. C. 8 504 (EAJA), for costs incurred in its defense
againg acitation and proposed penalty issued by the Secretary of Labor on May 10, 2002, following
the death of Patrick McDonough, a newspaper vendor.

The court heard the case on January 23, 2003, and vacated the citation in a decision issued
on May 30, 2003. The court concluded the cited standard did not apply to the cited conditions. The
Secretary filed amotion for reconsideration of the decision, which the court denied on June 23, 2003.
The Secretary petitioned the Review Commission for review, which the Commission granted. On
September 1, 2003, the Commission vacated the citation, but on a different basis than the one used
by this court. The Commission held that Patrick McDonough was an independent contractor, and
not an employee of AAA.

On November 30, 2005, AAA filed an application for fees and expenses in the amount of
$50,812.54. The Secretary filed a response opposing AAA’s application on December 30, 2005.
AAA replied to the Secretary’ s response on January 23, 2006.



For the reasons discussed more fully below, AAA’ s application is denied.
| ssues
The Secretary does not dispute AAA’s dligibility under the EAJA. Theissues are:
1. Was the Secretary substantially justified in bringing this case against AAA?; and
2. If not, isAAA entitled to the entire amount of $ 50, 812.54 it claims as eligible fees
and expenses?
Facts
AAA isaFloridacorporation engaged inthebusinessof purchasing, distributing, and selling
newspapersin the Fort Lauderdale area. On November 23, 2001, an automobile struck and killed
McDonough ashewasselling newspapers, distributed by AAA, at abusy intersectionin BocaRaton,
Florida. Following an inspection by Occupational Safety and Health Administration (OSHA)
compliance officer Natasha Sanborn, the Secretary issued a citation to AAA alleging a serious
violation of 29 C.F.R. § 1910.132(a) for failing to provide reflective clothing to its vendors. The
Secretary proposed a penalty of $4,900.00.
Principles of Law
EAJA
Commission Rule 2204.101 provides:

The Equal Accessto Justice Act, 5 U.S.C. 504, providesfor an award of attorney or
agent fees and other expensesto eligible individuals and entities who are partiesto
certain administrative proceedings (caled “adversary adjudications’) before the
Occupational Safety and Health Review Commission. An eligibleparty may receive
anawardwhen it prevailsover the Secretary of Labor, unlessthe Secretary’ sposition
in the proceeding was substantially justified or that special circumstances make an
award unjust.

Commission Rule 2204.106(a) providesin pertinent part:

The position of the Secretary includes, in addition to the position taken by the
Secretary in the adversary adjudication, the action or failure to act by the Secretary
upon which the adversary adjudication is based. The burden of persuasion that an
award should not be madeto an eligible prevailing applicant because the Secretary’ s
position was substantidly justified is on the Secretary.



Commission Rule 2204.201(a) providesin pertinent part:

The application shall show that the applicant has prevailed and identify the position
of the Secretary that the applicant alleges was not substantially justified.

Eligibility

The party seeking an award for fees and expenses must submit an application within 30 days
of the final disposition in an adversary adjudication. 5 U.S.C. § 504(&)(2). The prevailing party
must meet the established eligibility requirements before it can be awarded attorneys' fees and
expenses. Commission Rule2204.105(b)(4) requiresthat an eligibleemployer bea* corporation. . .
that has a net worth of not more than $7 million and employs not more than 500 employees.”
Commission Rule 2204.105(c) provides, “For the purpose of digibility, the net worth and number
of employees shall be determined as of the date the notice of contest was filed.” Commission
Rule 2204.202 (a) requiresthe goplicant to “ provide with its application a detailed exhibit showing
the net worth of the applicant as of the date of the notice of contest “that provides full disclosure of
the applicant’s assets and liabilities and is sufficient to determine whether the applicant qualifies
under the standards in this part.”

Prevailing Party
Section 504(a)(2) of 5 U.S.C. provides:

A party seeking an award of fees and other expenses shall within thirty days of the
final disposition in the adverse adjudication submit to the agency an application
which shows that the party was the prevailing party.

Substantially Justified
The Secretary must prove that her position in bringing this case was substantially justified.

“The test of whether the Secretary’s action is substantially justified is essentialy one of
reasonablenessin law and fact.” Mautz & Oren, Inc., 16 BNA OSHC 1006, 1009 (No. 89-1366,
1993). The reasonableness test comprises three parts. The Secretary must show: (1) that thereisa
reasonable basis for the facts alleged, (2) that there exists areasonable basisin law for the theory it
propounds, and (3) that the facts alleged will reasonably support the legal theory advanced. Gaston
v. Bowen, 854 F.2d 379, 380 (10" Cir. 1988).



Analysis

The Secretary does not dispute AAA’ sassertion that it employed fewer than 500 empl oyees
and had a net worth of lessthan $7 million on the date of its notice of contest (see Attachment A to
AAA’sEAJA Application). The Secretary concedes AAA meetsthe eligibility requirements under
the EAJA. The Secretary also concedes AAA prevailed in her proceeding against it. The Secretary
disputesAAA’scdaim shewas not substantially justified in citingit, asMcDonough’ semployer, for
violating 29 C.F.R. § 1910.132(a) by failing to provide him with reflective clothing.

Applicability of the Standard
Thisjudge vacated item 1, alleging a serious violation of 29 C.F.R. § 1910.132(a), on the

grounds the standard did not apply to the cited conditions.
The standard at 29 C.F.R. § 1910.132(a) provides:

Protective equipment, including personal protective equipment for eyes, face, head,
and extremities, protective clothing, respiratory devices, and protective shields and
barriers, shall be provided, used, and maintained in a sanitary and reliable condition
wherever it isnecessary by reason of hazards of processes or environment, chemical
hazards, radiol ogical hazards, or mechanical irritantsencountered in manner capable
of causing injury or impairment in the function of any part of the body through
absorption, inhalaion or physical contact.

The citation alleges: “On or about 11/23/01, workers were not provided with the proper
protective equipment such as a reflective vest while selling newspapers on a street corner under
limited visibility conditions.”

Under the reasonabl enesstest, the record establishesthe Secretary had areasonable basisfor
alleging the facts she did: it is undisputed that McDonough was not wearing areflective vest at the
time of his death. The Secretary must also establish there exists a reasonable basis in law for the
theory she propounds, i. e, that under 29 C.F.R. § 1910.132(a), “protective equipment” includes
reflective vests. AAA argues this theory is not reasonable (AAA’s application, p. 4):

Throughout this litigation, the Secretary knew no court had previously found that
warning garments such asreflective vests constituted personal protective equipment
under the PPE standard. The Secretary also knew it had specifically defined
reflective vests to be warning garments, not personal protective equipment, inits
marineterminal and construction standards. ... Nevertheless, the Secretary pursued
the case through hearing.



DespiteAAA’ sargument, the Secretary did have areasonablebasisinlaw for her theory that
reflectivevests qualify asPPE. At thetimeof thelitigation, the Commission had not (and as of this
writing, has not) definitively held 29 C.F.R. § 1910.132(a) does not apply to reflective vests. Cases
where this issue has arisen have either been decided on other grounds, or have been decided by
administrative law judges, whose unreviewed decisions have no precedential value.

While this court analyzed the standard’ s language and concluded 29 C.F.R. § 1910.132(a)
was intended to include only equipment that acts as a physcal barrier to potential hazards, this
conclusion isnot immediately evident on the standard’ sface. At least one administrativelaw judge
hasfound 29 C.F.R. § 1910.132(a) appliesto reflective vests where empl oyeesworking at night are
exposed to traffic. Judge Barkley, in an order issued August 6, 2004, denied respondent’s motion
to dismiss a citation for 29 C.F.R. § 1910.132(a), finding the standard applied to reflective vests
because traffic poses a “hazard of environment” to employees working in darkness. U. S. Postal
Service, (No. 04-0655, 1994).! Thisisan issue over which reasonable minds can disagree.

The Secretary must also show AAA’ sfailureto require M cDonough to wear areflectivevests
supportsher theory that thisfailure constituted aviolation of 29 C.F.R. §1910.132(a). Shehasdone
this. Citing AAA’s failure to provide McDonough with a reflective vest is consistent with her
interpretation of the standard.

The Secretary was reasonably justified in bringing this case against AAA.

AAA’s Employment Relationship with McDonough

The Commission found McDonough was an independent contractor, and thus was not an
employeeof AAA. In making this determination, the Commission analyzed anumber of factors as
set out in Nationwide Mutual Insurance Company v. Darden, 503 U.S. 318 112 S. Ct. 1344 (1992).
The Secretary argued before the Commission that, under Darden, the central inquiry is.

In determining whether ahired party is an employee under the general common law
of agency, we consider the hiring party’ s right to control the manner and means by
which the product isaccomplished. Among the other factorsrelevant to thisinquiry
arethe skill required; the source of theinstrumentalitiesand tools; thelocation of the

! Initsreply, AAA argues the court cannot consider Judge Barkley’s order in determining substantial justification
because the Secretary did not refer to it in the proceeding below, so it is not part of the record. The Secretary is not
referring to Judge Barkley’s order as evidence, but rather in support of her position that there is a reasonable basisin
law for the theory she propounds. Reference to the order is appropriate.
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work; the duration of therelationship between parties; whether the hiring party has
theright toassign additional projectsto the hired party; the extent of the hired party’ s
discretion over when and how long to work; the method of payment; the hired party’s
rolein hiring and paying assistants; whether the work is part of the regular business
of the hiring party; whether the hiring party isin business; the provision of employee
benefits; and the tax treatment of the hired party. Nationwide Mutual Insurance
Company v. Darden, 503 U.S. at 323-24 (quoting Community for Credtive Non-
Violencev. Reid, 490 U.S. 730, 751-752 (1989) (footnotes omitted)).

Complainant stated tha the fundamental question under the Darden test is whether the
alleged employer has theright to control work involved. In support of her position that AAA has
the right to control the work of its newspaper vendors, the Secretary argued:

AAA set the terms of payment and the hours of work. AAA supplied the goods to
be vended, and the sole tool of the trade, the money apron. All work sites were
determinedinitially by AAA - theintersectionswhich the vendors cameto prefer for
themselves- and transportation was provided by AAA from the vendor’ shometothe
siteand back again. Evenonadaily basis, AAA chosewherethevendor would work
if there was any dispute with personal preferences. AAA determined the fitness of
the vendorsto perform their dutieson adaily basis, reserving theright toreject their
services if they were incapacitated by drunkenness or other impairment. AAA
provided personal protective equipment in the form of orange vests, when asked.
AAA made safety training available, and provided transportation to and from the
safety traning if aworker elected to takeit.

In short, but for AAA, these workers were unemployed. They could not
independently hire out their services to another employer; therewas no competitive
market in which AAA was competing for these vendors' services. The supposed
contractsAAA had with McDonough were meaningless piecesof paper; oneof them
was not signed, and AAA failed to honor its apparently undertaking to get
“independent contractor” insurance for him, eventhough it collected $2 weekly for
supposed “premiums.” McDonough was AAA’s employee; he had a regular
relationship with the company, it controlled his rate of pay, it controlled where he
worked, and indeed it controlled whether heworked at all, sinceit reserved the right
to reject hisserviceson any given day.

Secretary’ s Opening Brief, pages 14 and 15.

This court found it unnecessary to address the employment issue because it vacated the

citation on the grounds the cited standard was inapplicable. The Court in Darden cautionsthereis



“no shorthand formula or magic phrase that can be applied to find the answer” to whether an
employment relationship exists. Id. at 1349. Thetotality of the factors must beweghed. Each case
must be decided on the facts peculiar to it.

While the Commission found that McDonough was not an employee of respondent, the
Secretary had areasonablebasisfor thefactsalleged. Althoughthevendorsearned money by selling
newspapers which were provided by AAA, they had no downside economic risk. They were
guaranteed each day to receive all proceeds from the sale of 53 papers. The Secretary had a
reasonable basis in law for the theory that newspaper vendors are not independent contractors.
Compliance officer Sanborn recommended that no citation beissuedto AAA based in her belief that
the vendors were independent contractors (attachment H to AAA’sEAJA application). AAA cites
thisin support of its argument the Secretary was not substantially justified in bringing this action.
Thisargument isrejected. The recommendation of acomplianceofficer isnot dispositive of alegal
issue.

At least one jurisdiction has found that newspaper vendors are employees, and not
independent contractors. See Kentucky Unemployment Insurance Commission v. Landmark
Community Newspapers of Kentucky, Inc., 91 S. W. 3d 575 (KY 2002). The facts of the case
reasonably support the legd theory advanced by the Secretary. Under these circumstances, the
Secretary was substantially justified in bringing this case against AAA.

Settlement Negotiations

AAA argues the Secretary was not substantially justified in pursuing this action after AAA
made a reasonable offer of settlement. This argument has no place in an EAJA petition. The
Secretary has met her burden in showing her positions in bringing the case were substantially
justified. She has no further burden of showing she was substantially justified in rejecting a
settlement offer, reasonable or not, from AAA.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Theforegoing decision constitutes the findings of fact and conclusions of law in accordance

with Federal Rule of Civil Procedure 52(a).



ORDER
Based upon the foregoing decison, it is hereby ORDERED that:
AAA’sapplication for attorneys’ fees and expensesis denied.

s
STEPHEN J. SIMKO, JR.
Judge

Dates March 13, 2006



