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ORDER

Before: THOMPSON, Chairman; ROGERS, Commissioner.
BY THE COMMISSION:

This case is before the Commission on remand from the United States Court of
Appeals for the Third Circuit. Sec’y of Labor v. Beverly Healthcare-Hillview, 541 F.3d
193 (3d Cir. 2008). On appeal, the court reviewed the decision by the Commission to
vacate two citation items alleging violations of 29 C.F.R. § 1910.1030(f)(1)(ii))(A), a
provision of the Bloodborne Pathogens (“BBP”) Standard promulgated by the
Occupational Safety and Health Administration. Beverly Healthcare-Hillview, 21 BNA
OSHC 1684, 2005 CCH OSHD 1 32,845 (Nos. 04-1091 & 04-1092, 2006). In an opinion



dated September 4, 2008, the court vacated the Commission’s decision. By mandate dated
October 27, 2008, the court has remanded the case to the Commission.

The issue in this case was decided by the Administrative Law Judge on cross
motions for summary judgment and no material facts are in dispute. Accordingly, given
that the court has determined Beverly Healthcare-Hillview had fair notice of the
Secretary’s interpretation of the cited BBP provision, we affirm Item 1 of Other Citation 2
in Docket No. 04-1091, and Item 2 of Other Citation 1 in Docket No. 04-1092, as alleged,
with no penalties proposed or assessed. Additionally, we direct Beverly
Healthcare-Hillview to reimburse the two affected employees for their time spent and for

travel expenses incurred in receiving post-exposure evaluation and follow-up treatment.

SO ORDERED.
_Isl
Horace A. Thompson Il
Chairman
_Isl
Thomasina V. Rogers
Dated: December 3, 2008 Commissioner
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