To: Occupational Safety & Health Review Commission

Re: Advanced Notice of Proposed Rulemaking, 29 CFR Part 2200

These comments are submitted in response to the Occupational Safety
Commission’s (OSHRC) Adyanced Notice of Proposed Rulemaking (ANPR)
Register on September 7, 2018. They are submitted on behalf of the followin
* United Steel, Paper and Forestry, Rubber, Manufacturing, Ene
Service Workers International Union, AFL-CIOQ/CLC
International Union, United Automobile, Aerospace & Agricul
of America
AFL-CIO
North America’s Building Trades Unions
Change to Win
¢ National Council on Occupational Safety & Health
* National Employment Law Project

We applaud OSHRC for taking this initial step to update its procedura
groups submitting these comments also submitted a petition to OSHRC reque
procedural rules in January 2015. These comments reiterate some of the requ
petition and respond to several issues raised in the ANPR.
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participating more often and more fully in Commission proceedings. We also believe that some of these

obstacles arise because OSHRC’s procedural rules reflect an outdated concep
relations that has limited relevance today. We urge OSHRC to make several ¢
regulations to eliminate these obstacles. Each of our suggested changes would

employee participation in OSHRC proceedings.
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active participants in enforcement proceedings under the Act. Sections 8(e) a1

nd (f) of the Act, 29 U.S.C.

§657(e) and (f), grant employees and a representative of employees the right to file a complaint of

hazardous working conditions and the right to accompany OSHA during a work site inspection. Section
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10(c), 29 U.S.C. §659(c), directs the Commission to adopt procedural rules th
representative of employees to elect party status and participate in Commissi
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ensure that those most directly affected by conditions alleged to violate the OSH Act have a say in

whether and how those violations will be remedied. One reason employees ¢
right to participate in OSHRC proceedings is that the Commission’s procedur
they have been applied, create unreasonable obstacles to full employee partici
should, eliminate these barriers. We suggest several amendments to OSHRC
together would enable employees to more frequently and effectively participa
proceedings pending before OSHRC.

1. Amend the Definition of Affected Employee

OSHRC rules permit “affected employees” to elect party status in its

2200.20(a), and define an “affected employee” as “an employee of a cited e
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operations,” id. §2200.1(e). This definition is too narrow, in two regards.

First, workers may be affected by exposures created or controlled by g cited employer, even if

they are not directly employed by the cited employer. For example, under thé multi-employer worksite

doctrine, affirmed by OSHRC on numerous occasions, OSHA is authorized to cite an employer that

creates or controls a hazard even if the only employees exposed work for anot
doctrine is usually applied in the construction industry, where multi-employer
Employees exposed to a hazard on a construction site have an interest in procg

whether the hazard will be abated. And with their first-hand knowledge of the
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contribute significantly to the Commission’s proceedings. This is true whether the employvees are

employed by the cited employer or by another employer at the worksite.




Multi-employer worksites are increasingly present in industries other
the past several decades, there has been a precipitous rise in the use of tempo
employed by leasing or employment agencies, who work on the premises, an
of a host employer. In cases where temporary or contract employees are work
not employees of the employer cited by OSHA, but are employed by an off-g
may claim no responsibility for health and safety conditions at the site. OSH
temporary or contract workers are often at increased risk of injury when facec
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OSHA violations to which temporary or contract workers are exposed. See g

https://www.osha.gov/temp_workers/index.htm|
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directly affected by, and can actively assist in, the Commission’s proceedings
inevitably be asked to decide whether OSHA has the authority to cite a host e
temporary or contract workers under a variety of circumstances. When such
affected by the citation should be allowed to participate in OSHRC’s proceed
rules, they would not be permitted to do so.
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Accordingly, OSHRC should amend the definition of “affected employee” in 29 C.F.R. §
2200.1(e) to eliminate the requirement that only employees of the cited employer who are exposed to the
precise condition or machine cited may be “affected employees.” OSHRC should define an “affected
employee” as “an employee who performs work at the site and who is exposed to or has access to the
hazard arising out of the allegedly violative circumstances, conditions, practices or operations, or to the
same or a substantially similar hazard arising out of circumstances, conditions, practices or operations
that are the same or substantially similar to those listed in the citation." The proposed definition is
consistent with the definition of “employee” in §3(6) of the OSH Act, which does not tie “employee” to
a particular employer. 29 U.S.C. § 652(6) (“‘[E]mployee’ means an employee of an employer who is

employed in a business of his employer which affects commerce.”)

2. Clarify That Employees May Select Any Person or Entity as Their Representative

OSHRC rules provide that “affected employees” who elect party status may designate a
representative to appear in Commission proceedings on their behalf, 29 C.F.]|:{. § 2200.22(a). In a union
workplace, the employee’s collective bargaining representative may not only act as the employees’
representative, but may elect party status in its own name. Id. § 2200.22(b). However, where no union
has been certified, in some cases OSHRC ALJs will recognize an entity as the representative of
employees and in other cases OSHRC ALIJs refuse to do so. This lack of a standard practice among
OSHRC ALIJs encourages employers to routinely challenge workers’ designation of organizational
representatives despite the absence of any such restriction in Commission rulés. Such objections create
unnecessary delays in the proceedings, impose an undue burden on employees seeking to participate in
OSHRC proceedings, and potentially deprive employees of their rights to parliicipate in settlement
negotiations in the interim. OSHRC should clarify that, if designated by an affected employee, an
organization, including a labor union, may serve as that employee’s representative during Commission
proceedings.
Nothing in OSHRC’s rules prohibit an employee or group of employees from selecting an

organization, rather than an individual, to represent their interests. OSHRC Rule 22(a) provides that

“laJny party . . may appear in person, through an attorney, or through another representative who is not




an attorney.” (Emphasis added.) Employees have a constitutional right to de
of their choosing. In re: Perry, 859 F.2d 1043, 1045 (1* Cir. 1988).

The failure of OSHRC’s rules to explicitly allow an organization to r¢
several nonunion workers stands in contrast to the practice at OSHA, MSHA
recognizes that a wide range of organizations can represent workers for the P
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https://www.osha.gov/as/opa/worker/handling.html

In a related context, the Mine Safety & Health Administration define
representative” to include “any person or organization which represents two ¢
purposes of the Act.” 30 C.F.R. §40(b)(1). And, the Federal Mine Safety &
Commission recognizes that any “affected miners or their representatives,” 2¢
shall be permitted to intervene in Commission proceedings.

We urge OSHRC to make clear that any party may appear throughar
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Under Commission Rule 2200.120(d)(3), “all statements made and intl'ormation presented”

during settlement proceedings are treated as confidential. Confidentiality app'llies both to statements of

fact and to offers of compromise made during settlement discussions. Confidentiality applies even if

one of the parties had an independent basis for knowing the information. Thx

broad, particularly as applied to employees and their representatives.

Employees are present in the workplace. They learn about everyday w

employees face, and violations during their daily work activities. They, and their
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yorking conditions, hazards

representatives, have a

right to demand improvements in working conditions and to bargain with employers to gain safer

workplaces. They also have a right to communicate with the public in their efforts to improve their

working conditions.




Employees should not be impeded from acting to improve their worki
or their representatives participate in Commission settlement discussions. Un
sometimes happens under Commission Rule 120. Where hazardous working
abatement are discussed in settlement, the Commission treats the factual info
confidential. This is true even if the employees or their representatives have
learning of or knowing about such information.

The Commission’s rule on confidentiality is broader than Rule 408 of
Evidence. The Federal Rules recognize that statements of fact made during t
negotiations are not rendered inadmissible if the facts could have been obtain
source, including through discovery. See Committee Notes on Rule 408 — 20
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Evidence. A revised OSHRC rule should make confidential only offers of compromise and factual

information that a party could not learn of through discovery or other means.
permit employees and their representatives to continue to work towards imprg

their workplaces, even during Commission proceedings.

4. Increase the Transparency Surrounding Settlement Agreements

OSHRC should continue to require that, once its jurisdiction has been
agreement between the Secretary and the cited employer must be approved by
Employees are entitled to a meaningful opportunity to participate in settlemen
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In addition to requiring that any pending settlement agreement be posted at the worksite,
OSHRC should also insist that the Secretary comply with section 6(¢) of the Act before it approves any
settlement agreement. Section 6(e) requires that whenever the Secretary “compromises, mitigates, or
settles any penalty assessed under [the Act], he shall include a statement of the reasons for such action,
which shall be published in the Federal Register.” 29 U.S.C. § 655(¢). OSHA never complies with this
requirement. OSHRC routinely overlooks this failing. As a result of OSHA’s failure to comply with
section 6(e) and OSHRC’s failure to insist that it do so, the settlement process for citations is opaque
when Congress intended that it be transparent. The lack of transparency meanps workers and their
representatives have little ability to learn of past settlements and ground their advocacy in these
precedents. OSHRC can correct this failure by either requiring OSHA to certify that it has complied

with Section 6(e) or otherwise making public settlements that compromise penalty assessments.

5. Citation to OSHRC Posted Decisions

We strongly agree with the suggestion in the ANPR that parties to OSHRC proceedings be
permitted to cite directly to OSHRC decisions posted on the web, rather than requiring citation to a
private reporter. Subscriptions to private reporting services are expensive and out of the reach of

virtually all employees and employee representatives (and even some of their lawyers).

6. Electronic Filing and Service

We encourage OSHRC to upgrade its electronic filing system, and to make its use mandatory,
but with exceptions for parties who lack the capacity to easily access the system. The electronic systems
adopted by federal and some local courts and by various federal agencies have provided professional
practitioners with extremely efficient and cost-effective ways to file documents and receive immediate
confirmation that the documents have been received in a timely fashion and served on other parties.
However, although members of the public have increasing access to the intem‘et, workers and their
representatives do not necessarily have access to the equipment necessary to electronically generate,

convert and file documents. We would therefore welcome OSHRC adopting an efficient electronic




filing and service system, and making its use mandatory for most Commissig

exceptions for parties for whom electronic filing is infeasible.

n participants, but with

We appreciate your thoughtful consideration of the issues raised in this petition. We look

forward to working with the Commission on ways in which it can ensure that

exercise their right to participate in Commission proceedings.

November 14, 2018
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